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Estates Tail in Kansas 
‘By Joun P. TurNER 
of the Kansas City Bar 


The history of land law has grown up as a result of a constant struggle 
between two desires, namely, the desire for free alienability of land and the 
desire to perpetuate one’s realty in his family ad infinitum. The medieval 
English landowner usually wished to keep his family as a unit unto the fourth 
generation, and even further, if possible; and he realized that the most prob- 
able way of doing this was by making the land which passed to his heirs in- 
alienable in order to force them to live on the land and pass it to their heirs. 
Perhaps he was afraid that his improvident children might sell the land, waste 
the proceeds, and be forced to resort to common labor in order to subsist; or 
perhaps he thought that by keeping his family together it might sometime 
be famous and he would receive glory as its founder. But, regardless of the 
motive, the fact remains that such was his desire and the lawyer of that day 
exercised much ingenuity in the effort to comply with this wish. On the other 
hand, there were those who wished to be able to sell land freely and were 
hampered by restrictions placed on their ownership by their ancestors. This 
class hired lawyers to evade these restrictions and much ingenuity was shown 
here also. It was a long struggle which lasted from the beginning of feudal 
tenure to the latter part of the eighteenth century. At that time the modern 
rule against perpetuities was established. This did not complete the struggle, 
for there were still those who wished to exercise control over their heirs; but 
it was the culmination of a social policy which had gradually grown up in 
the courts. 

Various Ruces Acainst PERPETUITIES 


Nothing can illustrate better this policy of the courts than to set forth the 
development of it. One of the earliest manifestations was the enunciation of 
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what we now know as the Rule in Shelley’s Case.’ By this it was decided thy 
a limitation to one for life, with remainder to his heirs or the heirs of his body 
meant the same thing as a limitation to one and his heirs or the heirs of 
his body. Consequently he had a fee simple or a fee tail and could alienate 
Then came the Rule in Bedford’s Case” to the effect that one cannot make hi 
right heir his purchaser. Thus if X grants to A for life, remainder to the heirs 
of X, A takes a life estate and X has the reversion and can alienate subject to 
A’s life estate. There was also the decision in Taltarum’s Case* which per- 
mitted the alienation of estates tail by means of fines and common recoveries, 
The dictum in Wild’s Case*, which became a rule of construction, was to the 
effect that if a gift was made to A and his children, and, at the time the in. 
strument became operative, A had no children, A took a fee tail, and, in con- 
sequence, could alienate. The decision in Chaddock v. Cowley’ first set forth 
the practice of construing a fee tail, with consequent power of alienation, by 
implication from an indefinite failure of issue, which will be discussed at a 
later point in this paper. 

It took a number of decisions before the modern rule against perpetuities 
was completely enunciated. It was first stated that a future estate had to vest 
within a life in being.* Two later decisions were to the effect that it might 
vest within a reasonable period after lives in being,’ and that it was immaterial 
as to how many lives were implicated, so long as they were all in being.’ A 
reasonable time was decided to be 21 years, as that was the length of time 
needed to reach majority.” The period of gestation was added,”° and the mod- 
ern rule, namely, that a future estate must vest within lives in being, plus 21 
years and the period of gestation, was stated in 1798." It was later stated that 
21 years was a gross period.” 


Estates Tat 
There are really only two problems connected with estates tail, as to when 
one is created and to what does it amount. The latter can only be determined 
by a review of how the estate grew up. 


History oF Estates Tat 
Fee Simple Conditional 


Up to the latter part of the 13th century, when a conveyance was made to 


1. Wolfe v. Shelley, 1 Co. Rep. 93b, 1581. 
2. K.B. 35 Eliz. Pasch.; out of the Court of Wards, 34 and 35 Eliz. Mich.; the best report is Jenk. 
Cent. 248, reprinted 145 Eng. Repr. 175. Also reported 2 Anderson 197, and Popham 3. Universally 
recognized and constantly cited in the English courts, the Rule, very strangely, is known and followed 
by name in only a few American jurisdictions. In principle it is everywhere well recognized. See, for 
example, Akers v. Clark, 184 Ill. 136, 56 N.E. 296, 75 Am. St. Rep. 152; Alexander v. DeKermel, 81 
Ky. 345; Doctor v. Hughes, 225 N.Y. 305, 122 N.E. 221; Robinson v. Blankenship, 116 Tenn. 394, 
g2 S.W. 854. 
. Y.B. 12 Edw. lv, fo. 19, pl. 25, 1472. 
6 Co. 17, 1599. 
. Cro. Jac. 595, 1624. 
Duke of Norfolk's Case, 3 ch. Cas. 1, 1682. 
. Lloyd v. Carewe, Show. Pail. Cas. 137, 1697. 
. Low v. Bunon, 3 P. Wms. 262, 1734. 
g. Stephens v. Stephens, Cas. Temp. Talb. 288, 1736. 
10. Long v. Blackall, 7 T.R. 100, 1797. 
11. Thellusson v. Woodford, 11 Ves. 112, 1805. 
12. Cadell v. Palmer, 1 Clark & F. 372, 1833. 
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one and the heirs of his body, an estate was created which was called a fee 
imple conditional. The effect of this was that if issue were never born to the 
taker, the estate reverted to the grantor on the taker’s death. But if issue were 
born to the taker the condition was considered fulfilled, and he immediately 
had an estate in fee simple which he could alienate, subject only to the general 


restrictions of the period. 


Statute De Donis 


This, however, was not satisfactory to the landowner who wished to limit 
the land to his lineal heirs forever, and in 1285 a statute was enacted, called 
the Statute De Donis Conditionalibus.* “It provided that where there was a 
conveyance ‘to A and the heirs of his body’ the intent as expressed should be 
carried out and that neither A nor his issue should have any power to alienate 
the land so as to prevent the continued descent to the lineal heirs of A, or so 
as to defeat the rights of whosoever should be ultimately entitled to the fee 
simple upon failure of A’s issue.”"* This, of course, was decidedly in favor of 
the landowner and its effect was to permit a perpetuation of the estate. 


Development After the Statute 

For about a century the Statute De Donis was strictly observed with the 
result that practically all the land in England became inalienable, dependent 
upon the failure of issue. This became intolerable and the courts set about to 
find a means of evading the statute. Three methods were discovered, and, 
since they are so well known, will not be set forth in any great detail here. 
The first was by the doctrine of collateral warranty, that is, if one warranted 
an estate to a stranger, his heir, a tenant in tail, was barred from asserting his 
claim, if assets had descended to him from the warrantor. The second was by 
common recovery, a collusive suit. By this the proposed vendee sued the pro- 
posed vendor, alleging that the vendor came into possession after the vendee 
had been turned out by another. The vendor appeared and asked that the man 
who warranted the title to him be called upon to defend. This was done, the 
warrantor then defaulted, and judgment was entered for the vendee. The one 
who defaulted was called the vouchee. The common recovery with a double 
vouchee was where the vendor conveyed first to an indifferent person who 
upon being sued by the vendee vouched the original vouchee, who defaulted. 
In this manner both the heir and the reversioner were defeated. The third 
method was by fine, another collusive suit similar to the common recovery 
except that it ended in a compromise. Statutes in 1490"° and 1540°° gave the 
effect of common recoveries to fines also. 

The landowner in England next attempted to make his land inalienable 
by providing that an attempt to levy a fine or common recovery would result 
in a forfeiture; but this was held illegal because it would create a “perpetuity”.”’ 
The landowner finally accomplished his purpose to a certain extent by what 


13. Stat. 13 Edw. I, ch. I, 1285. 
14. Kales, Estates, Future Interests and Illegal Conditions and Restraints in Illinois, 1920, pp. 13-14. 
15. Stat. 4 Henry VII ch. 24, 1490. 

16. Stat. 32 Henry VIII ch. 36, 1540. 

17. Co. Lit. 223b, 224a, Mildmay’s Case, 1 Co. 175, 1582, 6 Co. 40a, 1605. 








244 The JouRNAL 


is called a “strict settlement” but that depends on each heir agreeing not to 
alienate the land and not on principles of law.”* 


NATuRE OF AN Estate TAIL 


In order to determine the nature of an estate it must be analyzed and its 
characteristics noted. There are eight essential elements in every estate. These 
may be enumerated as follows (1) who is entitled to the possession, (2) who 
is entitled to the enjoyment or right to waste, (3) who is entitled to the rents 
and profits, (4) is the interest indestructible,’ (5) is the interest alienable, 
(6) is the interest heritable, (7) is the interest devisable, and (8) is the interest 
subject to the rights of creditors.” Thus we find that a taker of an estate tail 
in England after this long process of evolution was entitled to the possession, 
his right to enjoyment was somewhat limited due to the remainder interest of 
the heirs, he was entitled to the rents and profits, his interest was indestructible, 
he could alienate by means of the legal fictions, the estate could pass only to 
his lineal heirs, he could not devise it as matters stood and only his own par- 
ticular life interest was subject to the rights of creditors. But the important 
thing to notice is that his estate was thus limited only so long as he wished it 
to remain so, for he could gain a fee simple with no limitations, simply by 
means of one of the methods mentioned. Thus the chief distinction between a 
fee simple and a fee tail is that a conveyance must be made in the latter in 
order to gain the enjoynient, heritability and devisability of the former. Surely 
there is nothing mysterious in that. 


INTERPRETATION IN THE UNITED STATES 


In some American states statutes have been enacted which provide that 
estates tail shall become estates in fee simple, or that they shall be construed 
as life estates with remainder to the children of the first taker, or his heirs 
under the common law. In others no provision is made by statute and there is 
some conjecture as to what the law is.” But Kansas is not included in this 
latter category, although there is no statutory provision. The Kansas Supreme 
Court, in the opinion in Ewing v. Nesbit,” determined that fees simple con- 
ditional were destroyed by the Statute De Donis, which was adopted by Kan- 
sas when it adopted the common law; that estates tail could be created in 
Kansas; and that they could be alienated so as to cut off the heirs by direct 
conveyance.” The characteristics of the estate are the same as those set out 
above. So far as the nature of the estate is concerned, the law in Kansas is 
settled. 

The policy in adopting the statutes mentioned above has differed of course. 
In those in which an estate tail is made into a fee simple, the policy has been 

18. This condensed history of fee tail is taken from Kales, Estates, Future Interests and Illegal Con- 
ditions and Restraints in Illinois, 1920, pp. 13-17. 

19. An example of a destructible interest is that of a contingent remainder, which may be destroyed 
by the joint act of the life tenant and reversioner. 

20. A ninth must be added in regard to those estates where partition is concerned. 

21. Supra, Note 18, pp. 17-19. 

22. 88 Kan. 708, 129 P 1131, 1913. 


23. See Peck v. Ayres, 79 Kans. 457, 100 P 283, 1909, for an indication as to the nature of estate 
tail before Ewing v. Nesbit. 
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in favor of marketability. In those where a life estate has been given, the policy 
is directly against marketability. Kansas, in deciding that estates tail were 
alienable, has seemingly declared itself in favor of marketability, and it would 
follow that the courts would construe an estate tail unless the intention was 
dearly expressed to the contrary. 


THE CREATION OF AN EsTATE TAIL 


The other problem in connection with an estate tail is how and when it 
is created. There are four generally accepted ways of doing this, (1) under the 
Statute De Donis, (2) by implication on indefinite failure of issue, (3) under 
the Rule in Wild’s Case, and (4) under the Rule in Shelley's Case. 


UNpeR THE STATUTE De Donts 


To create an estate tail by a conveyance inter vivos at common law under 
this statute, it was necessary to use words of art. The word “heirs” was abso- 
lutely necessary, but any formula might be used thereafter which showed that 
“heirs” were to be confined to lineal heirs of heirs of the body. The phrase 
“heirs of the body” was most commonly used. It was possible to create an 
estate tail general, that is, to one and the heirs of his body; an estate tail spe- 
cial, namely, to one and his heirs by a particular husband or wife; and an 
estate tail male or female, where the heirs were limited to those of one sex. 
In late years the use of words of art were not so necessary in wills, and a de- 
vise to one “and his issue” was considered sufficient to create the estate. In 
Kansas words of art are no longer necessary in wills.” But it should be no- 
ticed that the words must be those of limitation, that is, they must not point 
to specific individuals, to create an estate tail under the Statute De Domnis. 
If the words are those of purchase so that certain individuals can be construed 
as taking at that time, no estate tail is created.” 


By IMPLICATION ON INDEFINITE FaILuRE oF IssuE 

The second way to create an estate tail is by implication on indefinite 
failure of issue. A common limitation in a will is “to A for life and then to 
his issue, but failing such issue, to B”. One upon reading such a limitation 
would immediately think that the testator’s intention was that the land was 
to go to A’s issue on his death if there were any, and if there were none, to B. 
Courts in modern times have so construed it and called it “definite” failure of 
issue. The use of the word “definite” does not relate to the failure of issue in 
the sense that the issue is sure to fail but rather in the sense that there is a 
definite time of taking, namely, at the death of the first taker. But these words 
were used at the time when the fight between alienability and the desire of 
the landowner to perpetuate his land was at its height. The courts, who de- 
sired that the land be alienable, therefore decreed that these words meant that 
the gift over to B was to take place when the issue failed, that is, when A’s 
line ran out. This, it was said, made it into an estate tail which immediately 
became alienable. Because of the fact that it was uncertain when B would take 

24. Burdick, Law of Real Property, 1914, p. 74-75. 


25. Kansas Revised Statutes, 1923, 22 - 258. 
26. Supra, note 24. 
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it, if ever, it was called “indefinite” failure of issue. This construction, in mog 
cases, is probably strictly opposite to the testator’s intention; but it is perhaps 
justified because of the social policy in favor of alienability.”’ 


Win's Case 

The third way of creating an estate tail is by the dictum in Wild’s Case” 
which has grown into a rule of construction. Where lands are devised to a 
person and his children, and he has no child at the time of the devise, the 
parent takes an estate tail, the reason being given that since the child is not in 
being at that time he cannot take, and it was not the intention of the testator 
that it be given by way of remainder, since the gift was immediate and con. 
sequently the words must be those of limitation. It should be remembered, 
however, that this rule applies only when the devise is to one and his children, 
and not when it reads “to A for life, remainder to his children”. 


THE RULE IN SHELLEY’s CASE 


This rule can also be used to create an estate tail. The rule, first laid down 
in 1581,” is stated as follows. “It is a rule in law when the ancestor by any 
gift or conveyance takes an estate of freehold and in the same gift or convey. 
ance an estate is limited either mediately or immediately to his heirs in fee or 
in tail, that always in such case ‘heirs’ are words of limitation of the estate and 
not words of purchase.” Thus if a conveyance is to A for life, remainder to 
the heirs of his body, this will be construed as vesting an estate tail in A. The 
reason for this rule is generally given as being in early times the phrases “to 
A and his heirs” and “to A for life, remainder to his heirs” meant the same 
thing, and were considered as the same in the construction of an instrument. 
Of course, if the limitation pointed to any particular persons, such as “chil- 
dren”, “sons”, etc., the rule would not operate, because these latter were not 
words of limitation but of purchase. In recent years, the rule has been extended 
to include other terms besides “heirs” or “heirs of the body” but was probably 
limited to these at common law. 


CREATION OF EsTaTEes TAIL IN Kansas 


It is now proposed to take up the Kansas cases and examine them as to 
when and how an estate tail is created. Because there is one case that is such 
a clear land mark in Kansas law® it has been deemed more expeditious to 
discuss the cases chronologically from that point, in an attempt to determine 
just what the law is. 

In Ewing v. Nesbit® the limitation in the will was “I will and bequeath 
to my daughter and the heirs of her body . . .” This was construed to be a 
fee tail, and it was held that the daughter could alienate by means of direct 
conveyance, the fiction of fine or common recovery no longer being necessary. 
This power of alienation by tenants in tail was affirmed in Busey v. Stock- 


27. Page on Wills, 1926, sec. 1005. 
28. Supra, note 4. 
29. Supra, note 1. 
30. Ewing v. Nesbit, supra, note 22. 
31. Supra note 22. 
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hof. In Klingman v. Gilbert®™ the limitation was to A for life, then “if sur- 
vived by issue her estate should descend to such issue, but failing such issue, 
her estate shall descend” to X. The court held that “failing such issue” re- 
ferred to the time of A’s death, which would make it a definite failure of 
issue. Because of the intention expressed by the use of the words “if survived 
by issue” there is great doubt whether a court at common law, even with its 
desire for alienability, would have been bold enough so far to overrule the 
testator’s obvious intention by declaring this an indefinite failure of issue and 
consequently an estate tail. The Kansas court cites language of other courts 
to the effect that to construe an indefinite failure of issue was an “absurd and 
unreasonable perversion of the meaning of the words” and is “exceedingly 
arbitrary and without much foundation in reason or common sense.” This 
would appear to indicate (if the court accepts this language) that Kansas de- 
sires to follow the testator’s intention and will let alienability take care of 
itself. This would perhaps seem contrary to the policy of alienability expressed 
in Ewing v. Nesbit; but there, of course, it was just as obvious as to what the 
true intention was. Intention, therefore, seems to be the controlling factor. 

By a deed in Howe v. Howe™ certain land was conveyed to “said parties 
of the second part, their blood heirs and assigns”. One of these “said parties of 
the second part” died leaving his share to his widow by will. His “blood heirs” 
asserted title to the land and the widow brought action to clear her title. It 
was held that no estate tail was created because no words of procreation were 
used; that a fee simple was given which could be devised; and that the widow 
had good title. From this we are able to extend our conception of the creation 
of estates tail in Kansas to include the fact that words of procreation must be 
used and “blood heirs” are not such words. 

The limitation in Ryan v. Cullen® was as follows: “I give and bequeath 
to my children, A. B. C. D. E and F, each one-sixth of the balance of my 
estate for their lives, with the remainder to the heirs of their bodies, respec- 
tively, with the power in each of my said children to control and dispose of 
his or her share of my estate during his or her life as to each shall seem proper.” 
The relevant facts thereafter are that A’s and B’s interests were levied on and 
sold on execution and the defendant purchased at the sale, believing that she 
was getting the fee as to the two-sixths. The plaintiff in the action secured A 
and B to exercise their power of sale in her favor and now sues for partition. 
The decision of the court is to the effect that all that could be sold on execu- 
tion was the life estates of A and B, but by selling to the plaintiff they con- 
veyed the fee under the power of sale. This case is included here because of 
the fact that at common law the above limitation would have given A and B 
estates tail, and no mention of such estates are made in the opinion. Of course, 
such an estate could only have been given by operation of the Rule in Shelley’s 
Case. In 1868, the legislature of Kansas passed a statute®® the effect of which 













































. 88 Kansas 729, 129 P. 1135, 1913. 
33. 90 Kamsas 545, 135 P. 682, 1913. 
34- 94 Kansas 67, 145 P. 873, 1915. 
35. 96 Kansas 284, 150 P. 597, 1915. 
. Kans. Rev. Stat. 1923, 22-256. 
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was to abolish the Rule of Shelley’s Case as to “wills in fee”. Later decisions 
of the Kansas court®’ have held that this statute was meant to apply only as 
to wills in fee simple and not as to wills in fee tail.** For the purpose of later 
discussion this case is included to show that surely the Kansas court felt at 
this time that the above-mentioned statute abolished the Rule in Shelley’ 
Case, not only as to wills in fee simple but as to fee tail. 


In Wiggins v. Powell,®® a conveyance was made to A and to “the chil. 
dren either now or hereafter begotten of A and B, her husband.” A and B 
conveyed to the defendant. A daughter was later born, and her guardian now 
sues. Decision was given for the defendant because the statute of limitations 
had run, but counsel contended that there was a right to convey anyway be. 
cause an estate tail was created and the court does not deny this. It would seem 
that this would be a proper application of the Rule in Wild’s Case. 

In the case of Bryant v. Flanner* the devise read: “I hereby desire and re. 
quire that all my real estate be kept intact and not to be sold, but to descend 
to my children and their bodily heirs, each to have share and share alike in 
the distribution of said real estate to my grandchildren.” The court said that 
at common law the use of the words “bodily heirs” would have created an 
estate tail, but refused to give it that effect here because the intention was 
clearly expressed by the whole will that the property was to be kept intact and 
that the children were not to alienate. We may add to our rule that the words 
“bodily heirs” are not sufficient to create an estate tail if the intention is ex- 
pressed to the contrary. 

In Grossenbacher v. Spring*’ the testator devised property to trustees in 
trust to his grandchildren for life “and at the death of the last survivor of my 
four grandchildren all of the estate held in trust both real and personal, shall 
be equally divided between the heirs of my said grandchildren, being issue of 
their bodies, but should they all die without issue, then said estate is to go to 
the heirs at law of my brothers and sisters . . .” An earlier decision” held 
this gift over to violate the rule against perpetuities and the present action is 
brought by the grandchildren to declare that they have an estate tail and can 
alienate. It was held that the trust was active; consequently, this was a re- 
striction on the grandchildren’s right to convey and there could be no fee tail. 
It is said by the court: “It is nothing unusual and offends against no rule of 
law or public policy of this state for a man to tie up his property during the 
lives of his existing and living descendants . . .” So our earlier conclusion 
that the Kansas court relied on the testator’s intention seems to be justified. 

We now come to the historic case of Gardner v. Anderson, Trustee**. The 
limitation in the will was to Georgia for life in trust (which was held passive) 
and if she have issue, then at her death to such issue equally, “in event of no 


41 


37. See Gardner v. Anderson and Allen v. Pedder, post. 

38. For an interesting discussion of this interpretation, see Lee, Is the Rule of Shelley's Case Abolished 
as to Wills, 25 Mich. L.R. 215. 

39. 96 Kansas 478, 152 P. 765, 1916. 

40. 99 Kansas 472, 162 P. 280, 1917. 

41. 108 Kans. 397, 195 P. 884, 1921. 

42. Dreisenbach v. Spring, 93 Kans. 240, 144 P. 195, 1914. 

43- 114 Kans. 778, 227 P. 743, 1923. 
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issue then at her death all my property shall revert to the Gardner estate.” It 
was held that this created a fee tail. It is interesting to note that the will also 
sated “my direct intention being that she (Georgia) shall have the income 
only from said property”. Since the decision of the court permits Georgia to 
alienate, it would seem that the intention of the testator was not carried out. 
The court says that the intention of the testator must be disregarded because 
of positive rules of law. The court seems to point to those that are involved. 

The first is the Rule in Shelley’s Case, which the opinion remarks has 
been abrogated as to wills by statute, and says: “But while these divergent at- 
titudes of the law towards Shelley’s rule may and often must lead to different 
consequences, there is not much want of uniformity as to what sort of devises 
constitutes an estate tail.” 

The other rule is by implication on indefinite failure of issue (which is 
hardly a rule of law but merely one of construction“*.) Indefinite failure of 
issue refers to a gift over after the issue has ultimately ran out, no matter how 
many generations later that may be. If the time of taking is definitely stated, 
there can be no indefinite failure of issue. In the present case, the will reads 
“In the event of no issue, then at her death . . .” It seems hardly possible to 
state a more definite time as to when the gift over shall occur, if at all. 

Can the case be supported on the Rule in Shelley’s Case? Under a strict 
interpretation of the rule, it could not, because of the fact that the word “heirs” 
is not used. But the rule has been gradually extended to include other terms 
of which “issue” might be one. Under the liberal Kansas decisions, it might 
easily be construed to operate here and create a fee tail. But the court especially 
waived this rule aside and said that there could be a fee tail without its opera- 
tion. There couldn’t be under the Rule in Wild’s Case, or under the Statute 
De Donis, where the words must occur all together as “to A and his issue” 
not “to A for life, remainder to his issue”, for under the latter limitation a fee 
tail can only be created through the operation of the Rule in Shelley’s Case. 
Additional facts appear which will support the ultimate result, that Georgia 
had the right to convey, for it appeared that she was the sole reversioner and 
she had no issue at the time, so by conveying she could cut off the contingent 
remainders. But in order to find a fee tail in this case, it would appear that it 
was necessary to use the Rule in Shelley’s Case. 

Perhaps it is to be wondered why so much space is consumed in proving 
that a fee tail in this case could only be found through the operation of the 
rule. The case came up on a rehearing“ and the justice who wrote the original 
opinion again stated that there could be a fee tail without the operation of 
the Rule, but an additional opinion by another justice stated that probably 
the Rule in Shelley’s Case was not abolished in Kansas as to wills in fee tail, 
but only in fee simple. Perhaps it is not justified to say that this view was 
taken to bolster up the original opinion, but this seems to be the reason as to 
why this peculiar interpretation was placed on the statute. The specially con- 


44. See discussion, ante. 
45. 116 Kans. 431, 227 P. 743, 1924. 
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curring opinion in Allen v. Pedder“ is entirely occupied with affirming Gard. 
ner v. Anderson, and it also takes the view that the statute only abolishes the 
Rule as to wills in fee simple. But, of course, the fact remains that the Rule 
still operates as to fee tail, no matter how the conclusion was reached. 


A deed to A for life without power to alienate and at her death to the 
children born of the wedlock of A and the grantor was held in Elward y. 
Biggs“ to create a life estate in A with vested remainder in the children. This 
case is to be considered in connection with the next one. 


In Allen v. Pedder* the limitation in the devise read as follows: “I give, 
devise and bequeath to my adopted son, Joseph Pedder, the following-described 
real estate, to-wit (description) to be used by my said adopted son, Joseph 
Pedder, for and during his natural life and after his death, I give, devise and 
bequeath said real estate to his children, of his own blood, born in lawful 
wedlock. Should my adopted son, Joseph Pedder, die without children of his 
own blood born in lawful wedlock . . .” then a gift over. Pedder conveyed the 
land to the plaintiff by warranty deed, Pedder being a single man. It was held 
that he took an estate tail, which was converted into a fee simple by the con- 
veyance. 


The opinion seems to base this conclusion partly on the Rule in Shelley's 
Case and partly on implication on indefinite failure of issue; for it says in one 
place “all the authorities which are not disposed to depart from fundamental 
rules hold that a will in the form of the Pedder will imports indefinite failure 
of issue.” The court further states that there is no policy in this state to defeat 
estates tail. A scrutiny of the limitation reveals the following facts. The testa- 
tor clearly states that he intended the gift over to take place only at Joseph’s 
death, so it would be exceedingly difficult to call this an “indefinite” failure 
of issue. Further, the devise is to Joseph and his children born in lawful wed- 
lock of his own blood. Would the Rule in Shelley’s Case operate here? As 
stated above the Rule operated originally as to the words “heirs” or “heirs of 
the body” but it has been extended. But it doesn’t seem possible to extend it 
to the point that it will include such a definite class as “children” even with 
the language that follows it, for while the words may be those of procreation 
(set up as a test by the Kansas court) it is a very limited procreation. One 
might as well say “I give this land to my children for life, remainder to my 
grandchildren”, “grandchildren” here being a word of procreation, but surely 
the contention would not be made that this created an estate tail. Nor can the 
decision be justified under the Rule in Wild’s case, nor under the Statute De 
Donis. 

Can the case be justified on the theory that it follows the testator’s inten- 
tion? Of course, this is a matter of conjecture but it appears fairly evident that 
the testator wished either Joseph’s children to take, or the gift over to occur. 
It seems then that we must say that the decision rests on a strong policy of 
the Kansas court in favor of alienation; which modifies previous conclusions. 


46. 119 Kans. 773, 241 P. 696, 1925. 
47. 117 Kans. 225, 230 P. 808, 1924. 
48. Supra, note 46. 
























Estates Tait 1n Kansas 251 






Regardless of the policy, however, a devise to A for life and then to his chil- 
dren of his own blood born in lawful wedlock will evidently create an estate 
tail in Kansas. 

In Huls v. Gafford Lumber & Grain Company“ a conveyance was made 
to A and the heirs of her body and assigns. A died intestate without having 
made a conveyance and the property was later sold on a materialman’s lien, 
contracted after A’s death, on behalf of her husband. Her children now seek 
to have this sale set aside. The court recognized that this created a fee tail, but 
refused to set aside the sale on other grounds not material here. The court 
stated, however, that the husband had no interest which could be sold. 

In Davis v. Davis a devise was made to A for life and on her death to 
the children of her body. Provision was made that A should take care of a 
certain incompetent person. The court held that this was an estate tail which 
could be made into a fee simple by conveyance and that the care of the 
incompetent was a personal charge, which would not keep A from making 
the conveyance. Since Allen v. Pedder, this seems to be a reasonable decision. 

In Wright v. Jenks” a devise was made to A for life, and on his death to 
B and C “during their natural lives and to their children of their bodies after 
them, they not having the right to sell, encumber, or dispose of the same; in 
event of either dying without heirs, the property to revert to the survivor of 
the heirs.” It was held that an estate tail was created. The court recognizes that 
it is possible to place reasonable restriction on the alienation of land, but says 
that “a mere admonitory gesture in a deed or will is insufficient to do so.” 
It seems that the Kansas court is not so disposed to follow the intention of the 
testator as we at first thought. 

The devise in Lisman v. Marks” was to A for life, “if she leaves surviving 
her children of her blood, then said children shall at once become the owner 
of the land conveyed by this deed,” otherwise a gift over. It was held an estate 
tail. It is not possible to ascertain the exact reason for this decision. It surely 
cannot be based on implication of indefinite failure of issue for here the in- 
tention was very clear as to when the gift over should take place. But accept- 
ing that “children of the blood” are words of procreation sufficient to create 
an estate tail, if the limitation is construed as to A for life, remainder to the 
children of her blood, without regard to the definite failure of issue, the de- 
cision can be justified. 

In Farmers State Bank v. Howlett a devise was made to A for life, then 
to B for life, “and after her death to her children: if there be no living children 
at the time of her death” then a gift over. This was held not to create an estate 
tail, for there were no words of procreation in order to make “children” a 
word of limitation. 

Some very interesting facts arose in the case of Cates v. Munsell®*. The 
devise was an inalienable life estate to A, reversion and succession to the legal 
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49. 120 Kans. 209, 243 P. 306, 1926. 
50. 121 Kans. 312, 246 P. 982, 1926. 
51. 124 Kans. 604, 261 P. 840, 1927. 
52. 126 Kans. 344, 267 P. 963, 1928. 
53. 126 Kans. 610, 270 P. 605, 1928. 
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heirs of his body. A had three sons, B, C and D. B and C conveyed to D, think. 

ing that they had a vested remainder. D’s wife took the land for alimony, byt 
a bank, of which A was president, chief stockholder and active manager, had 
already levied on the land for a debt of D, and D’s wife had to pay $4,000 to 
redeem it. Then A, as life tenant, let the land go for taxes and his daughter. 
in-law, wife of B, secured a tax deed. A also as tenant in tail conveyed the 
land to the wife of B. It was held that although A had an estate tail, he 
couldn’t convey after doing all the things mentioned above, such as permitting 
another to pay $4,000 in the belief that she had a vested remainder, A indi. 
rectly retaining the benefit. It seems that the court was justified in disobeying 
Ewing v. Nesbit in this instance. 

A case which has already become famous is that of Somers v. O’Brien®, 
In this case a devise was made to A in trust for herself for life, and on her 
death to her issue in fee simple. Express provision was made that the land 
could not be alienated or levied on for A’s debts. A went into bankruptcy 
and the trustee in bankruptcy took the land as part of A’s assets. A sale was 
made to B by the trustee, B reconveyed to A who mortgaged the land to the 
defendant. It was held that the mortgage was good, since the estate tail was 
made into a fee simple by the conveyance. The original trust was, of course, 
passive. Not much can be said about this case except that by the court in 
bankruptcy ordering a conveyance it was permitting levy by creditors on the 
interest of the remaindermen in tail; but since A joined in the conveyance 
nothing could be done. Once again the testator’s intention was completely 
disregarded. 

It was decided in Schwarz v. Rabe™® that A devise to one for life and then 
to her children, and if she have none, to X, created a life estate with contin- 
gent remainders. In consequence we may say that it takes something more 
than “children” alone to create a fee tail. 

The cases of Brown v. Boone and Janssen v. Wilkins were discussed to- 
gether™’. In the first the court reiterated the fact that “children” was not a 
sufficient word of procreation to cause a fee tail to be created. In the second 
case, the devise was substantially to A for life, remainder to her body heirs, 
and if none, a gift over, with further provision that the real estate was not 
to be sold. It was held that no estate tail was created the court saying “The 
court is of the opinion a life estate to A is so strongly indicated that when the 
testator spoke of her body heirs only, he had in mind a class of remainder 
men who were to take after her.” In the same opinion but in regard to the 
other case, it is said “The restriction on alienation is not appropriate to crea- 
tion of an estate tail. It is conceivable that intention to create an estate tail, 
notwithstanding such a restriction, might be manifested, but in that case the 
restriction would be nullified, because for historical reasons the law itself 
attaches power of alienation to the estate of one holding to him and the heirs 
of his body.” Of course, the chief trouble is in finding where this rule of 
law operates. But it seems as though the Kansas court has shifted its view 
55. 129 Kans. 24, 281 P. 888, 1929. 


56. 129 Kans. 430, 283 P. 642, 1930. 
57. 129 Kans. 786, 284 P. 436, 1930. 
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back to the idea that the testator’s intention is to be given as much effect as 
possible. 

In Berthoud v. McCune™ the devise was in effect to A for life, then to 
the issue of her body living at the time of her death, but if none, a gift over. 
It was held that no estate tail was created because it was definite and not 
indefinite failure of issue, which, it is submitted, is a correct interpretation. But 
how is this case to be distinguished from Lisman v. Marks®’? It is true that 
in that case “children of the body” was used instead of “issue of her body” 
but both are sufficient to create an estate tail in Kansas. If Lisman v. Marks 
is supported on the ground that a fee tail was created before the question of 
failure of issue arose, then the same result would surely follow in the present 
case. It would appear that the decision in Lisman v. Marks is overruled, and 
the whole clause must be construed before a fee tail is created. 


A devise was made in Hauck v. Merrill® “unto my beloved daughter, 
Mary E. Hauck, to her own use during her natural life, and at her death to 
her children, the issue of her body in fee simple—forever.” It was held that 
this created an estate tail. The court stated “an estate tail is a freehold estate 
in which there is a fixed line of inheritable succession limited to the issue of 
the body of the grantee or devisee and in which the regular and general suc- 
cession of statutory heirs at law is cut off.” Does this case fall within that 
definition? In the first place, the devise was to “children” and Kansas says 
that alone creates no “inheritable succession.” In the second place, “issue of 
the body” in the particular instance seems to be merely descriptive of “chil- 
dren.” It is entirely possible that a testator might use these words to limit 
the remaindermen to natural children only, in order to exclude adopted chil- 
dren, and have no dream of creating an “inheritable succession.” In the third 
place, even if “issue of the body” is to be given more weight than “children” 
the “issue of the body” are to take in “fee simple forever.” How can a line 
of “inheritable succession” be created if the second takers control within the 
definition established by the Kansas court, for if they take in fee simple, the 
line of “inheritable succession” is cut off. 


Burnworth v. Fellerman™ further supports Berthoud v. McCune® in that 
the devise seems to be to A for life, then to the heirs of her body, but if none 
survive her, to B, and it was held no fee tail as it was definite failure of issue. 
The rule in Kansas that “children” does not create a fee tail was further af- 
firmed in Walker v. Row®. 


In the case of Woodley v. House“, the limitation was to A for life and, 
at her death “shall fall to and be owned by any child born to my said daughter 
in lawful wedlock and descendants—. In case my daughter—dies without living 
child born in lawful wedlock or descendants of any such child—” then a 
gift over. This was held to be a fee tail. It is said in the opinion “The will 


58. 130 K. 634, 287 P. 904, 1930. 
. Supra, note 52. 
. 131 Kans. 151, 289 P. 431, 1930. 
. 131 Kans. 186, 289 P. 433, 1930. 
. Supra, note 58. 
. 132 Kans. 564, 296 P. 699, 1931. 
. 133 Kans. 639, 3P 2nd 475, 1931. 
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under consideration is in case my daughter—dies without living child bom 
in lawful wedlock or descendants of any such child.” This is equivalent to 
saying “‘in case my daughter dies without issue’ which would be the end of 
the line of inheritable succession established by the will and an indefinite 
failure of issue.” It is to be remembered that “indefinite” should refer to the 
time of taking. Here it appears that the gift over was to take place only if 
there were no issue living at the time of the daughter’s death. It would seem, 
therefore, that Kansas goes even farther than the early common law courts in 
order to make land alienable. The case might, however, be sustained on the 
basis of Lisman v. Marks; but to do so would overrule Burnworth v. Feller. 
man, which the court distinguishes on the ground that it was definite failure 
of issue. 

A limitation to “the heirs of the body of my said son” after the death of 
that son was held to create an estate tail in Coughlin v. Coughlin®. 


LANGUAGE CREATING AN EsTATE TAIL 


It is now proposed to group the limitations according to the language 
used. The first group is composed of those where “heirs of the body” was 
specifically used. At common law, in conveyances, these were the words which 
created an estate tail under the Statute and no other word could take the place 
of “heirs” although a similar word could be used for “body.” This was true 
also under the operation of the Rule in Shelley’s Case. In all the Kansas cases 
but one, these words were held to create an estate tail. The exception is the 
case of Burnworth v. Fellerman, where the limitation was to A for life, then 
to the heirs of her body, but if none survive her, then to X. The court placed 
more emphasis on the fact that there was a definite failure of issue than on 
the particular words used. The case might also be distinguished on the ground 
that the use of the word “none” changed “heirs of the body” into words of 
purchase since it connotes specific individuals. Another apparent exception 
is found in Ryan v. Cullen, but this was decided before it was discovered that 
the Rule in Shelley’s Case was only abolished as to wills in fee simple. 

The next group comprises those limitations which are to the “blood” or 
“bodily” heirs. These words were considered as mere surplusage at common 
law and were not permitted to act in derogation of the fee. Kansas has con- 
sistently followed this general rule in finding that no estate tail was created, 
whether the limitation was to one and his bodily heirs, or to one for life, 
remainder to his bodily heirs. In the “bodily heir” cases, the intention of the 
testator is permitted to control when it is found to be against an estate tail. 
Consequently, the distinction between “heirs of the body” and “bodily heirs” 
is that the former creates an estate tail by operation of law and the latter can 
be overruled by the testator’s intention. 

In those limitations which refer to issue, the problem becomes more diffi- 
cult. At common law under the Statute De Donis it was probably impossible 
to create an estate tail by the use of this word, for it was not a word of art. 
But under modern decisions where “heirs” is no longer a necessary word, 
“issue” may well be considered such a word of procreation as to create an 


65. 135 Kan. 70, 9 P (2d) 980, 1932. 
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estate tail, and has been included within the operation of the Rule in Shelley’s 
Case. Creation of estates tail by implication on indefinite failure of issue (in- 
definite referring to the time of taking) was frequently accomplished at com- 
mon law unless it was shown beyond a doubt that the time of taking was 
definite, but courts today usually are in favor of finding a definite failure. 
Kansas began with this idea® but seems to have changed its policy some- 
what". The Kansas cases are a matter of some complexity. One® holds that 
no estate tail is created when the limitation is to A for life, if survived by 
issue, to such issue, but failing such issue, to X, while another case® holds 
that a limitation to A for life, if she have issue, then to such issue, in event of 
no issue, then to X, does create an estate tail. A possible ground of distinc- 
tion might be that where “survive” or a like word is used there is no possibility 
of implying indefinite failure of issue while there might be in the latter limi- 
tation. This is borne out by a later case’ where a limitation to A for life, then 
to the issue of her body living at the time of her death, but if none, to X was 
construed to create no estate tail, for here “living at the time of her death” 
would be comparable to “survive” in the first case. It seems fairly well settled 
that a remainder to the issue of the life tenant is sufficient to create an estate 
tail”. In connection with this group should be mentioned two limitations 
which seem to be exactly contra. The first” was to “heirs of my said grand- 
children being issue of their body but should they all die without issue,” then 
a gift over; and it was construed as not being an estate tail. The second” was 
a remainder limited “at her death to her children, the issue of her body, in fee 
simple forever” and this was held to create an estate tail. Of course, one of 
these involves failure of issue, but both are concerned with subsequent de- 
scriptive words cutting down the original estate and in one such words were 
recognized and in the other they were not. The best explanation seems to be 
that the policy of the Kansas court in regard to these estates changed consider- 
ably between the two decisions. 

The last group comprises those limitations where the word “children” is 
used. At common law “children” was essentially a word of purchase and 
would give either a vested or contingent remainder as the case might be. But 
in modern times, when coupled with words of procreation, it seems that it 
may be considered as a word of limitation, even sufficient to fall within the 
operation of the Rule in Shelley’s Case. The word is also used in Kansas in 
connection with failure of issue“*. It seems fairly well settled in this state that 
“children” by itself is not sufficient to create an estate tail, except possibly in 
that peculiar situation involved in the Rule in Wild’s Case“. It was first 
decided that” “children of A, born in lawful wedlock” was not sufficient to 


66. Klingman v. Gilbert, supra, note 33. 
67. See Woodley v. House, supra, note 64. 
68. Klingman v. Gilbert, supra, note 33. 
69. Gardner v. Anderson, supra, note 43. 
70. Berthoud c. McCune, supra, note 58. 
71. Somers v. O’Brien, supra, note 55. 

72. Grossenbacher v. Spring, supra, note 41. 
73. Hauck v. Merrit, supra, note 60. 

74. Woodley v. House, supra, note 64. 

75. See Wiggins v. Powell, supra, note 39. 
76. Edwards v. Biggs, supra, note 47. 
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create an estate tail but a decision” immediately followed that “children of 
his own blood, born in lawful wedlock” was sufficient. “Children of he, 
body” was next included in the latter category". The limitation to A for life, 
if she leave surviving children of her own blood, to them, otherwise a gift 
over was also construed an estate tail’*. Since the word “surviving” was used, 
and an estate tail was still found “children of her own blood” would seem ty 
be stronger towards overruling a definite failure of issue than “issue of her 
body.” This has been extended to include “children born in lawful wedlock 
and descendants” although the latter decision was clearly based on indefinite 
failure of issue*’. The ultimate conclusion in regard to this group seems to 
be that “children” followed by words of procreation is sufficient to create an 
estate tail, and, since children, the issue of her body, in fee simple forever js 
included™ there may even be words of limited procreation. 


CONCLUSION 


A short summary of the decisions would seem to be as follows: “Heirs 
of the body” will create an estate tail, unless it too clearly appears to be a defi- 
nite failure of issue. “Blood” or “bodily heirs” are very dangerous to use 
especially the latter, since other portions of the will will control it. “Issue” 
is a good word of procreation and will fall within Shelley’s Case. Failure of 
issue should be used with caution since the court seems to have no compunc- 
tion against declaring an indefinite failure of issue. Consequently, if no estate 
tail is desired, the time of taking should be made very definite. It seems that 
“children” with any words of procreation, limited or not, will create an estate 
tail. In short, it is very easy to create an estate tail in Kansas today, but the 
difficulty arises when one considers a means of not creating this estate. For 
instance, a testator may wish to leave a bit of land to his daughter for her 
life and at her death to her children; and doesn’t want her adopted children, 
if any, to share in this distribution. He is especially anxious that the daugh- 
ter be not permitted to sell the land and is averse to any kind of trust. Under 
the Kansas definition of an estate tail (which includes those estates where the 
regular inheritance is narrowed) it seems almost impossible to comply with 
the testator’s wishes, for any descriptive words after “children” may easily be 
held to be words of procreation and in consequence a fee tail. Extreme care 


must be used in phrasing a limitation to “children” where an estate tail is not 
desired. 


77. Allen v. Pedder, supra, note 46. 
78. Davis v. Davis, supra, note 60. 
79. Lisman v. Marks, supra, note 52. 
80. Woodbury v. House, supra, note 64. 
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Some Observations” 
‘By J. M. CHauuis 
President of the State Bar Association 


The Chancellor, Dean Davis, Members of the Faculty and Fellow Students: 

When Dean Davis extended to me his very kind invitation to appear 
before you, I countered with the statement that I had no message. Neither 
have I. Nevertheless, upon reflection, I concluded to talk over with you some 
of the problems which will soon confront the members of the senior class. 
If, in the progress of these scattering remarks, the writer appears to be didactic 
and has a tendency to preach, overlook that fact, as preaching is not intended, 
but possibly cannot be avoided. Assuming that you have creditably pursued 
your course, secured your degree and then, of more vital importance, have 
secured your franchise, or a license to practice or attempt to practice law, the 
great, enormous outstanding question confronting you is where are you going 
to start. Some of you may be the sons of lawyers. Others may be so situated 
that a soft berth in the office of some established practitioner of standing has 
been arranged for him with the same ease that his maintenance in this insti- 
tution has been assured. Some of you may have taken up the study of law 
not with the intention of following it as a life profession, but simply for its 
broad, cultural effect. The majority of you, however, I take it have selected 
the legal profession as your life’s work on account of its presumably dignified 
character, the intellectual delights of its pursuit, its opportunity for advance- 
ment in other lines and incidentally but by no means chiefly on account of 
its possible financial return. Assuming that you have not already determined 
where you are going next June, you have a vast and yet in other respects a 
narrow field from which to choose. To start with, there is one thing you 
must realize. You may be an A.B. and an L.L.B. and hold a certificate of 
admission to the bar and describe yourself as an Attorney-at-Law, but you still 
are not a full fledged lawyer. That is, in the bigger and broader sense. There 
is nothing which will make a lawyer excepting hard work, continuous study 
and experience and more experience. Where and how can you get this expe- 
rience which will result in the rounding of your character? Naturally one’s 
eye turns to those fields where business exists and where lawyers have oppor- 
tunities of contacts which are denied them in others. The larger cities attract 
young lawyers like flies. The city has its advantages which less populated 
communities do not and yet they have their disadvantages which frequently 
outweigh the other. You can take your sheepskin, go to a city, rent an 
office in a skyscraper, have your name placed on the door in gilt letters, and 
starve to death. If, as unfortunately is frequently the case, you rather eat than 
be ethical, you can haunt the morgue, infest the police court, besiege the hos- 
pitals, chase the ambulances, make arrangements with professional snitches 
and disreputable detective bureaus, line up with crooked doctors and become 
a snitch, a shyster, a suborner of witnesses, a general disgrace to your profes- 
sion and loathed by all mankind, save those of your ilk. 


* Delivered before K.U. Law School, March 22, 1934. 
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The crowding of the profession, the presence of 40,000 law students jp 
law schools, only 30 per cent of which are accredited as being worth while 
produces a crop of individuals licensed to prey upon the public and degrade 
and disgrace a noble profession. If you are so fixed financially that yoy 
can survive the starvation period in a large city, you should by all means star 
there. You will have to assiduously cultivate your brother members of the 
bar and the judges on the bench. You will have to widen your acquaintance 
among all classes of people. The extent of the advertising that you can do is 
a plain professional card inserted in law periodicals or other mediums of ap. 
proved publicity. You will, of course, not be a perfect stranger and will have 
friends and acquaintances who may have occasion to call upon you for your 
professional services. All you need is a start and an opportunity to try your 
wings. Most of the lawyer’s activities are out in the open and the public ob. 
serves his triumphs as well as his defeats. He cannot bury his mistakes as 
does the doctor. On the other hand he is seldom sued for malpractice, why | 
have never understood. All he can do is to save an exception to save his face, 
If you are fortunate, soon after establishing yourself you secure a client and a 
case to try. In doing so you are unconsciously and properly advertising your- 
self to the public. You are in contact with a jury panel, spectators and hangers. 
on of the courts, the witnesses, the judge, the court officials and opposing 
counsel. If you work hard and conscientiously and try your case as it should 
be tried, you will have impressed yourself upon numerous persons as being 
possibly a comer and if you have left a good impression on their minds, that 
impression will spread to those with whom they come in contact. You may 
have an opportunity to be taken into the office or even form a partnership 
with an older lawyer. This from the immediate necessities of the case is 
often desirable, but is fraught with a possibility that you in your timidity and 
inexperience will lean upon your older associate and fail to develop that inde- 
pendence and ability to make and stand by a decision which is requisite to the 
successful practice of the law. If you do effect such a combination in your 
own interest, never ask your partner a legal question until you, yourself, have 
exhausted all printed sources of information. When you have you will prob- 
ably find that you can answer the question yourself and the acquired knowl- 
edge is yours, not his. 

Again the bright lights of the city may be so alluring that you seek and 
may secure a position in a large, reputable and established law firm upon a 
living wage. You will probably be one of numerous others in the same cate- 
gory. You will be used as an office boy, errand boy, required to attend courts 
at the sounding of the docket, file papers and look up cases in the preparation 
of briefs and possibly in the Providence of God after months and sometimes 
years have rolled by, will be permitted to try a small case in the municipal or 
justice court. If you have cooperated with one of the members of the firm 
in working upon the facts or law of the case, you may be fortunate enough 
to be invited by your boss to attend the trial and carry his brief case and such 
authorities as he proposes to use. It is possible after years of such training 
you may get your name on the firm letterhead, not as a partner, but as a law 
clerk in the office. If you have it in you, you will become one of the trial 
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jwyers. The firm with which you are connected may be simply a name, 
james long honored in the profession and the bearers of which have long 
nce passed to their final reward. As time goes on and you have achieved 
your ambition, you will be advanced from time to time until you, yourself, 
may be one of those who are controlling the destinies of a highly systematized 
hysiness, and I use the term business advisably, and you in turn will take on 
gme other green and inexperienced boy to climb the same hard ladder by 
which you have reached the top. 

If the bright lights of the big city do not allure, there is another field for 
the young lawyer in the smaller towns of the interior. Here your recognition 
of necessity, if you are worthy to be recognized, will be more rapid than in 
the city, for the simple reason that competition is not so keen and you can 
impress yourself upon the community in much less time. In settling in a small 
town or county seat, you are fortunate if it is not your home town. Living 
may be easier and three square meals a day certain at the parental fireside, 
but unless your father happens to be a lawyer with an established practice 
and you are taken into his office with a lawyer tradition surrounding your 
name, you will serve your own interests best by locating in some town where 
you are a perfect stranger. The merchants and business men up and down 
the street, the President of The Farmers State Bank, the Merchant Prince are 
not prone to turn their business and risk their fortune in the hands of one 
whom they still consider a boy, whom they have known from birth and whom 
they consider as so and so’s son, rather than a lawyer of ability operating upon 
his own resources. If you settle in a place where you are not known you do 
not have to live down your youth and await the acquisition of a big belly and 
a bald head before your friends and neighhbors will consider you a lawyer. 
A prophet is not without honor save in his own country and a young, though 
capable lawyer, is not without credit as such, save in his own home town. 
One of the advantages of locating in the smaller places is that of necessity 
your practice will be general and not as in the majority of city law offices, 
specialized. You will be called upon for advice in every relation of life and 
of necessity, you will broaden and grow in every branch of the profession. It 
will be sometime before you will have any clients, giving you an opportunity 
to appear in the courts, nevertheless, in all probability, on the first day of the 
opening term of Court after your advent in the community, the Judge of the 
District Court or Circuit Court, may appoint you to defend some indigent 
malfactor or presumed malfactor, for the honor of the profession and orderly 
administration of justice. This is your opportunity to demonstrate what is 
in you. While the criminal practice is a practice looked upon, and I think 
properly so, as being a little less than disreputable, and made so by the class 
of practitioners who specialize in it, nevertheless those accused of crime are 
entitled to representation and are entitled to the full benefit of all laws passed 
to safeguard the interest of the citizen. If you are appointed by the Court to 
defend one who is unable to employ counsel, you will, of course, give your 
client’s case the same careful consideration, the same exhaustive investiga- 
tion, the same vigorous presentation as you would though you were re- 
ceiving thousands for his defense. Many a young lawyer by his careful, con- 
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scientious and perfect defense of a criminal case under appointment of th 
court has achieved a reputation which has lead directly to bigger and bette 
things. 

There is another advantage in settling in the smaller communities, ang 
that is the possibility of election to the position of County or Prosecuting At. 
torney, which in many communities is looked upon as a training school for 
young lawyers. The County Attorney, as you know, has not only the prose. 
cution of criminal offenses, but also acts in an advisory capacity to the Board 
of County Commissioners and county officials and supervises bond issues, 
taxation matters and other items of the public business which enlarges his ex. 
perience and broadens his comprehension of business affairs, all of which of 
necessity instills public confidence and makes for his permanence as a factor 
in the community. 

Assuming that you have selected the place of your location, rented an 
office, hung out your shingle and contracted with the various law publishing 
houses to pay them a considerable monthly stipend for the balance of your 
life and acquired a set of the statutes and the reports of your state and a line 
of essential text books or one of the comprehensive compendiums of the law 
at $7.50 per volume and other volumes costing $40.00 you have gotten just 
that far. You will have plenty of time on your hands for reflection and this 
starvation period, so-called, can be converted into a period of great profit. 
When you view the framed diploma and certificate of admission to the Courts 
of the state hanging on your wall, you have a constant incentive to be worthy 
of them and while awaiting clients you can read and read and study and 
study and read again. Your reading, however, should not be confined strictly 
to the law. You may have an A.B. in addition to your L.L.B. If you have it 
should advise you that it is nothing in itself but simply a means to an end. 
There is a vast domain of literature, science, poetry, drama, economics which 
you have not explored and have not had time to explore. There is no trade, 
calling, profession, science, the knowledge of which is not a tool in a lawyer's 
hand. The general practice of the law searches the entire fund of human 
knowledge. If you naturally like to read and study, well and good. It will 
be easy. If you are not a natural student, you must become a made one. There 
are no studies of more benefit to the general practitioner than the study of 
the human anatomy and mental diseases, philosophy, economics, mechanics, 
the processes of manufacture, hydrostatics, electricity, chemistry. Almost 
every lawsuit outside of a suit upon a note requires some specialized knowl- 
edge of something other than the law. You may in the past never have had 
time to make an intensive study of general subjects, but in all probability you 
will have more time than you wish and you stand in your own light unless 
you improve it. In establishing yourself, for the practice of law, you become a 
member of the community and should take heed as to how you can impress 
yourself upon the community and render the best service of which you are 
capable. If you are a member of a church and enjoy church affiliation you 
should at once identify yourself with the congregation of your selection, but 
for God’s sake, if you are not a member of a church, do not join the biggest 
one in town upon the theory that it will bring you business, for God and 
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everybody else hates a hypocrite. If you belong to a lodge and it has not soured 
on you, keep up your lodge affiliation. If you want some cheap temporary 
insurance, sign up with some benevolent association and pay your dues, but 
don’t become a professional joiner. Take an interest in the civic affairs of 
your town. If a drive for funds is being made to further some worthy civic 
cause, become identified with the movement and to the extent that you can 
aford it, contribute your finances to its furtherance. Take an active and even 
partisan interest in politics as an interested citizen, not as a politician. If you 
are with the majority party, your sledding will be easy. If you are of the 
minority, stay by it, because minorities frequently become majorities in this 
day and age. If, as is frequently the case, there is a town row brewing when 
you land, keep out of it until you have ascertained the merits and demerits of 
the controversy and if the town row is the biggest thing in town, it is every- 
body’s fight, so get in on the side that you think is right. If a movement 
starts which appears to be popular do not join it for that reason alone. If the 
movement is wrong, as for instance, the recurrent hysteria of people which 
breaks out in the form of prohibition, A. P. A., Ku Klux Klan, night-riders 
and various other manifestations of intolerance and mob cowardice, stay out 
of it and by voice and pen fight for tolerance, sanity, justice and decency. I 
mention prohibition as an evidence of hysteria on the part of the people. 
Fortunately, if you locate in a state in which tolerance and temperance are 
reflected in the laws rather than intolerance and bigotry you will not be com- 
pelled to give hypocritical lip service to the discredited cause of prohibition 
and it is possible that at no distant date in the state of Kansas, men may be 
able to stand for public office without hypocritically advocating the doctrine 
of prohibition as a fundamentally sound governmental principle. If a tem- 
perance movement starts in your town, join it and foster it. If a total abstinence 
movement starts and you believe in it and are a total abstainer, join it and 
advocate it, but shoot upon sight the first man or first woman who proposes 
to incorporate compulsory total abstinence in the law or constitution of any 
free people. If you are not a total abstainer and realize that intoxicating 
liquors have from the days of Noah to the days of Landon been produced by 
a very simple process of nature and universally consumed as a beverage, you 
may conclude that you are entitled to it yourself if you want it, which you 
are. That is your business. But recollect that your client does not want a 
drunken lawyer or does he even want a lawyer who has had a drink to try 
his case. If you insist on tanking up, reserve that doubtful and dangerous 
privilege for nights and Sundays in the quiet of your boarding house or 
home, but not in the office. 

About the first thing you should do when you open your office is to call 
upon the members of the bar in your city, become acquainted with them, 
establish friendly relations with them, for they of all others will be your con- 
stant associates or antagonists. Call upon the Judges of your Courts, all 
Courts, and become acquainted. Widen your circle of acquaintances among 
people worth while in your community. With a becoming modesty act as 
though you were a member of the community already accepted and approved 
and unless you become offensively aggressive no one has authority to throw 
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you out. You can with propriety insert a card in several of the approved and 
well selected law directories. There is a horde of these upon the market 

some good, most of them worthless. Any old practitioner can tell you which 

ones are worth while. You can with benefit join the Commercial Law 

League and receive its publications. Most of the foreign business which yoy 
will receive will be collections and, not as much now as formerly, impudent 
requests for free mercantile reports. Frequently, collections are of magnitude 
and lead to profitable litigation. For that reason a young lawyer just begin. 
ning cannot afford to decline collection business. When you do get a collec. 
tion, operate on it right now. A postal card will cost you one cent. Acknowl- 
edge receipt of the collection as soon as received. Then proceed to try to get 
the cash. If you do get it, don’t deposit it to your account. Without return. 
ing to the office, step into the bank and buy a draft for the amount collected, 
less your fee and immediately forward it to your client. I care not what your 
immediate necessities may be, never mix up your client’s funds with your own. 
If you make installment collections in small amounts and desire to await the 
accumulation of a fund sufficient to remit, open a separate account with your 
bank with yourself as agent, to the end that there will be no confusion of 
funds. Most all collections will be received under prescribed rates and there 
is no cause for controversy as to the amount of your compensation. If a spe- 
cial service is performed outside of the ordinary collection have an under. 
standing with your client what that service will cost and then stick to it. Treat 
your client fair and square as you would desire to be treated. Don’t get smart 
and chisely. There is a very old and amusing story of a young man who was 
admitted to the bar and hung out his shingle. Soon thereafter an old friend 
of his father came in, desiring to encourage the young man, gave him an 
account to collect and desiring to be liberal proposed that it should be collected 
upon a contingent 50 per cent basis. The account was of a satisfactory size 
and the young lawyer immediately wrote the debtor requesting an interview. 
The debtor came in and not being in possession of enough funds to discharge 
the entire claim paid one half of the claim and promised to pay the remaining 
half in the future. A few days after the client came in and said: “Well, John, 
how are you coming on with that collection?” “Oh, I am coming fine, Sir, 
coming fine. I have collected half of it.” The client waited a while and he 
said: “Well, John, where is my half?” “Well, Sir, you see,” said the lawyer, 
“I haven’t collected your half yet.” “Well, I don’t understand,” replied the 
client. “No, of course, you don’t understand. You are not a lawyer. I tell you, 
Sir, this law business is a powerful thing.” 

When you are fortunate enough to get your first case, you should examine 
it from every possible angle. If you are for the plaintiff you should examine and 
cross-examine your client to the point of exhaustion, getting every possible 
fact which has any bearing upon the controversy. Your client will, undoubtedly, 
have some corroborating witnesses. These witnesses should be examined and 
if possible their statements secured in writing. After having marshalled all 
of your facts, then it is up to you to draw the petition or the complaint. De- 
termine just exactly what is necessary to be plead in order to state a cause of 
action and do not plead any more. Most codes require that a complaint or 
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tition shall be in ordinary and concise language and without repetition. 
Unfortunately, this is a requirement more honored in the breach than in the 
observance. I have in mind a petition which is pending in one of the courts 










in this state, which covers nine pages. The cause of action is based upon the 
you simple proposition that the employer did not furnish a safe place in which 
dent to work, by consequence of which a bridge and building carpenter fell from 
rude abridge and was injured. Before drawing your petition, however, you should 
gin. make a trial brief of the law and facts of your case. If it presents any unusual 
lec. features in this day of case made lawyers, you will search the reports to find 
wl. an analogous state of facts and ascertain the principles of law applicable to 





such facts. If the answer is a general denial further investigation of the law 
may not be necessary. If a special defense is plead further investigation of 
the law should be made to meet this special defense and in all probability 
further investigation of the facts and interviewing of additional witnesses. In 
other words you cannot afford to go into the trial of a case for your client 
until you have exhausted every possible source of information on both the 
law and the facts. If you appear for the defense scrutinize the petition with 
a microscope. If it is vague or indefinite, indulges in generalities or pleads 
conclusions of law it should be attacked by motion to strike or to make more 
definite and certain. If to your mind it does not state a cause of action you 
have the option of filing a demurrer or an answer. Upon trial you can ob- 
ject to the introduction of any evidence under the petition on account of its 
insufficiency, a practice which is not encouraged by the courts, but is still 
fundamentally sound. If the objection is sustained the plaintiff may secure 
leave to amend. In the meantime, the statute of limitations may have run. 
Don’t overlook the statute of limitations. It is frequently the best friend a 
young lawyer has. As an illustration: I recall a case tried in one of the 
courts of this state based upon the claimed negligence of the engineer in 
handling his train whereby a woman passenger on a caboose had her fingers 
mashed in a jamb of the caboose door by reason of a sudden jerk. In the 
trial of the case the plaintiff testified to what virtually was a case of assault 
and battery by a brakeman who she claimed closed the door on her fingers. 
At the close of the evidence a Demurrer was interposed for that the negligence 
plead had not been established and if anything had been proven it was assault 
and battery. The plaintiff's lawyer saw the point and asked leave to amend 
which was done instanter by interlineation and he amended his petition in 
line with the proof and plead assault and battery. The Demurrer was re- 
newed to the petition and the testimony for that there was a departure from 
law to law and that the claim of assault and battery was barred by the statute 
of limitations, which Demurrer was of necessity sustained. If you are de- 
fending a personal injury case and have a special defense such as assumption 
of risk or contributory negligence on the part of the plaintiff, such special 
defenses must be specially plead. If the petition is long, windy, verbose and 
filled with detail, you in the interest of your client should plead your defense 
as fully and circumstantially as the charge of original negligence set out in 
the petition. This for the effect it may have upon the jury. Many trial judges 
in place of burdening themselves with boiling the issues down into a short 
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statement of the claims of the parties relieve themselves of this mental effort 
by reading the pleadings to the jury. After the Court reads four or five pages 
of a tragic petition all of which is phrased in the interest of the plaintiff, when 
it comes to presenting the claims of the defendant, it is a lame and impotent 
conclusion for the Court to say to the jury that the defendant has filed 3 
general denial. It is the practice of some defense attorneys to incorporate in 
their answer what might be called a stump speech to the end that the de. 
fendant’s claims will be advanced by the Court and impressed upon the minds 
of the jury as being of as much importance as the claims of the plaintiff. This 
is poor pleading, but pretty fair practice. After the issues are made up it will 
be incumbent upon you to prepare instructions which you desire the Court 
to give the jury and this is a function of the trial lawyer which is very much 
appreciated by the courts. Some trial lawyers, and reasonably successful, pre- 
pare no instructions, but leave that matter entirely to the Court. The result 
is that the Court may correctly instruct the jury and without rejected in. 
structions which may be proper you have a poor foundation for an appeal, 
If you are for the plaintiff, of course, you are not interested in nor desirous 
of a special verdict or answers to particular questions of fact. However, if 
you are for the defense the strongest shield you have against the lance of the 
enemy is to require the jury to find the facts upon which they base their ver- 
dict. If as you know the Findings of Fact are inconsistent with the general 
verdict the Findings of Fact control. Request for Particular Questions of Fact 
may be conditioned that if the general verdict is for the defendant the ques- 
tions need not be answered. The preparation of Particular Questions of Fact 
is a fine art and is worthy of great study. The questions should be framed so 
as to elicit favorable answers upon material and contraverted points. There 
is no use in wasting time and paper in propounding questions which are 
answered by the pleadings or over which there is no controversy. In this 
day of snitch lawyers, ambulance chasers, shysters, perjury and subornation 
of perjury the greater protection defendants have is the safeguard thrown 
around them by requiring juries to give reasons for their verdict. A jury may 
sympathize with an injured plaintiff from motives of humanity, conclude 
the defendant is able to pay and render an unjust verdict in a substantial sum 
for the benefit of the plaintiff and then find the facts in answers to particular 
questions, which indicate that the verdict has no basis in law or justice. This 
practice in states where it is permitted relieves the Appellate Courts of an 
enormous burden of litigation in which the Appellate Court is compelled to 
intervene sometimes upon a flimsy pretext to the end that robbery and con- 
fiscation shall not be condoned. You will, of course, prepare your Particular 
Questions of Fact in advance of the trial and then in all probability rewrite 
them to conform to the evidence adduced. You will find a good illustration of 
the force and effect of Particular Questions of Fact in Eastman v. Railway 
Company, 102 Kan. 400. 

All of what we have been considering is preliminary to your appearance 
in Court for the trial of the cause. During the months in which you have 
been awaiting this opportunity you will have undoubtedly waited upon the 
Courts and observed the trial of cases by other lawyers, watching their meth- 
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ods, their attitude toward the Court, jury and witnesses. You will have 
observed their little triumphs and their rebuffs. You have had the oppor- 
tunity to adopt as your own that which appears to be good in practice and 
deportment and reject that which is undesirable. Time was when the trial 
of a lawsuit was a battle royal between opposing counsel in which the lawyers 
tried each other rather than the case. Fortunately, this ancient custom is fall- 
ing into disuse and is entirely unknown among the better grade of ethical prac- 
titioners. Treat opposing counsel with the utmost respect, indulge in no per- 
sonalities, smile rather than scowl. Your attitude towards the Court should 
be the same. There is one thing you must always bear in mind and that is that 
you are an officer of the Court, an essential wheel in the judicial machine. 
Your rights are definite and certain and you must at all times have the cour- 
age to maintain them. Judges are human and fallible. Some are quiet, pa- 
tient and tolerant. Others are irascible, dyspeptic and petulant. In addition 
toa thorough knowledge of the law the only requisites of a good judge are 
common sense, common honesty and a painless posterior. Avoid by every 
possible means controversy with the Court, but never to the extent of sur- 
rendering your client’s rights. 


In selecting a jury bear in mind that the men you select are the arbiters 
of your fate. They open a door which no one can close and close a door 
which no one can open. Their findings of fact or verdict if approved by the 
trial court and having any support in the evidence are conclusive on the par- 
ties and the court. Such being the case it is the lawyer’s duty to do every- 
thing honorably possible to ingratiate not only the cause of his client, but also 
himself in the minds and heart of the jury. Jurors are prone to confuse client 
and counsel and the cause of a dour unprepossessing client may be saved by the 
grace and affability of his lawyer. Most all jurors are bored with the talk be- 
fore them. Anything you can do to relieve the tedium will be much appre- 
ciated. If in impanelling the jury you are able to get two or three good broad 
smiles or a laugh out of the entire panel you have made a good start. The 
jury will pay attention to what you are saying in the hope of hearing some- 
thing of amusement or interest. A witty remark, a piece of pointed harmless 
humor that does not cut or sting is as appropriate in the court room as in any 
other relation of life. A cheerful happy mien under the most adverse circum- 
stances has bridged over many a pending disaster. When opposing counsel 
has filled the air with blood, smoke and hair and is revelling in the carnage 
he has created, be calm, be quiet, be dignified, but smile. There is no truer 
saying than “Smile and the world smiles with you, weep and you weep 
alone.” 

The opening statement for the plaintiff should be complete and logically 
arranged so the jury sees the whole picture and will be able to fit the various 
bits of evidence into the frame. Unless it does contain all the essentials of a 
cause of action judgment may be rendered for the defendant on the opening 
statement. To meet this situation the petition is often read as part of the 
opening statement. The statement of the defendant may be detailed or very 
much compressed depending upon whether counsel has a mine to explode 











266 The JouRNAL 






and is not desirous of giving advance notice of it. Even if you are relying upon 
a demurrer being sustained to the evidence you are justified in making you, 
statement for the defense as full and favorable for your cause as possible as 
it educates the court to the merits of the controversy. 


Examination of your witnesses in chief is for the purpose of developing 
in a logical manner the story they have to tell. You have, of course, inter. 
viewed them and know what to expect. The cross-examination of your ad- 
versary’s witness very frequently wins or loses a cause. Some lawyers cannot 
refrain from a long detailed cross-examination, which very frequently only 
serves to impress upon the jury the story the lawyer is trying to break down, 
If you are convinced that the witness is departing from the straight line of 
truth or is exaggerating a situation and you are of the opinion that you can 
demonstrate that fact by cross-examination, you are justified in doing so to 
the utmost of your ability, but if the witness seems fair and you do not know 
in advance of something that you can develop which will discredit him do 
not strengthen his story by having him repeat it. Ask him a few inconse- 
quential questions and dismiss him as if you were not concerned in his tale 
at all. A woman witness may present the hardest situation to handle which 
will ever confront you. With all due respect to that fair half of the human 
race after forty years of trial experience, I have come to the firm conviction 
that women as a class have less respect for the truth upon the witness stand 
than have men and will stick to a manufactured story with an effrontery 
which is surprising. In cross-examining a woman witness, unless the falsity 
of her claim is otherwise overwhelmingly demonstrated, one must be very 
careful not to arouse the sympathy of the jury and their resentment at your 
apparent lack of gallantry and consideration for a woman. All women are 
ladies in the court room. If it has been clearly demonstrated in the evidence 
that a woman witness has perjured herself under no circumstances denounce 
her as a perjurer, but on the contrary assume a sympathetic attitude and place 
her actions upon the ground of mistake, loss of memory or any other grounds 
rather than willful perjury. Excuse yourself to yourself upon the ground of 
charity. 

In the cross-examination of expert witnesses you will find use for all of 
the general reading you have ever done in your life and all of the special 
reading you have done upon the subject under consideration. As an illus- 
tration of a little knowledge going a long ways: In the defense of an action 
for damages against a druggist for negligence in compounding a prescription 
resulting in poisoning a customer, chemical experts of high standing were 
introduced by the plaintiff. Cross-examination of these experts fell to a 
lawyer whose sole foundation in the science of chemistry was the required 
study of Remsen’s Elements of Chemistry in his freshman year. The poison 
in question was arsenic in its commercial form, which was made up of the 
three elements, arsenic, copper and oxygen. One of the most delicate tests 
known to chemistry is the Marsh test for arsenic and its presence in infini- 
tesimal quantities may be readily detected. The expert identified the poison 
as copper arsenite. On cross-examination he was compelled to admit it was 
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3 chemical compound of three elements just mentioned. He was then in- 
terrogated as to the quantity of oxygen in the sample capsule he had analyzed 
as well as the quantity of copper, both of which elements he admitted were 
harmless. He had to admit that he had not separated the element arsenic from 
its associated elements and had only concluded its presence by the Marsh test 
which did not in the least indicate the quantity of the active poison which had 
been taken by the patient. The trial resulted in a hung jury. Before the sec- 
ond trial that particular expert had fortified himself by making a quantita- 
tive as well as qualitative analysis, additional experiments, research and study 
so that he became practically invulnerable. One of the most devastating cross- 
examinations of a medical witness is attributed to Joseph Choate. The doctor 
in question was a prominent practitioner of long standing and had treated 
many well known people. Choate in his cross-examination asked the doctor 
if he had treated Mr. So and So, to which the doctor assented and then Choate 
asked where the gentleman was. He was dead. He called the roll of the doc- 
tor’s deceased patients to the extent of a dozen or fifteen and dismissed the 
doctor from the stand with a sinile. 

In the argument of your case you should prepare for the same by making 
head notes of the points you wish to develop logically arranged. You should 
sketchily review the evidence of the various witnesses in support of the points 
you wish to establish and in the same way pointing out the improbability or 
the inapplicability of the testimony of the opposing witnesses. Flights of ora- 
tory before juries are seldom attempted and seldom effective. By oratory I 
mean rhetorical flourishes and bouquets of verbal flowers. They are mean- 
ingless and frequently ridiculous. You should, however, argue your case 
with conviction, intensity, firmness and vehemenece, if necessary. If you 
have disclosed perjury, trickery or reprehensive conduct in either party or 
attorney, it is your duty and privilege to denounce such to the utmost of your 
ability. But gratuitous abuse of party or witness simply because you are op- 
posed to them is never justified and frequently frustrates the end to be achieved. 

I have left for the last in these rambling remarks the most difficult situa- 
tion presented in the practice of your profession, viz., your remuneration. The 
more you love the law, the higher your ideals of your profession, the more 
interested you become in achieving a result or saving a situation, the less you 
are prone to think upon its emoluments. Notwithstanding the jibes of the 
mob, the caricature of lawyers we see on the stage, or read of in novels, I am 
convinced that fixing and collecting a fee is the most distasteful thing that a 
majority of the bar have to contend with. One can conceive of no more ideal 
existence than to be financially independent and practice law for recreation. 
However, we are not all so situated and have to face the ugly and unpleasant 
fact that we are compelled to coin our high ideals into drachmas drop by 
drop that we may survive. 

It is extremely annoying for a lawyer to be compelled to appraise the 
value of his own services. The lawyer deals in imponderables, in intangibles, 
in the abstract. A patient goes to the doctor and gets a prescription. He has 
something in his hand. He goes to the merchant and makes a purchase. He 
carries something out. He goes to the dentist and some mechanical oper- 
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ation is performed. These things have in the mind of the public a tangible 
value. Not so, however, with legal advice. You will find it the most difficul; 
and embarrassing thing that you will have to do is to appraise and collect 
proper compensation for office consultation. Many men will consult you op 
matters of importance and expect to and gladly do pay a fee. Others wil] 
walk into your office, take up your time and walk out without the suggestion 
that they are under the impression that they owe you anything. It is ex. 
tremely embarrassing to call their attention to that fact and in thousands and 
thousands of cases their attention is never called to it. The remedy is to send 
a bill at the end of the month. In view of this well known fact your orator 
soon after hanging up his sheep skin hung alongside it a conspicuous sign 
neatly framed which read: “Free advice is worth what it costs.” I have seen 
in other offices a similar sign reading: “A reasonable charge is made for con- 
sultation.” This frequently suggests to the client before leaving to inquire: 
“How much do I owe you?” It is then up to you to determine whether $1.00 
or one thousand. There is no yardstick by which you can measure. Under- 
charging is as frequent as overcharging. I well remember a case in which a 
prospective client appeared in my office and desired to secure permission to 
dispose of securities under the Blue Sky Law. I examined his papers, found 
them deficient in some respects, which deficiency could be easily supplied and 
arranged with him after he had secured the necessary papers, to meet him in 
the state Capitol and present the application. The prospective client being 
strictly business, said: “Of course, you will want something down on account.” 
I said: “Yes about $50.00 to cover expenses.” He pulled a roll of bills out of 
his pocket as big as your wrist, extracted $50.00 therefrom without diminish- 
ing the roll in the least and walked out with the understanding that we were 
to meet upon his telegraphic advice at the State Capitol. The man was never 
heard from again. I have often suspected that he concluded on account of 
my modest demand I was too light for him. If I had charged him $500.00 as 
a starter I would have probably completed the business. 


In conclusion, I want to congratulate you young men upon your choice 
of a profession. You can become the father confessor of a community. You 
can become the guide, philosopher and friend of your fellow citizens. You 
will become possessed of their most intimate secrets and you will guard them 
as you would your honor. If you are well rounded you will know a little bit 
more about everything than the members of any other trade or profession in 
your city. You are an indispensable part of the body politic, an essential ele- 
ment in the administration of justice. Under the penalty of being accused 
of preaching, there is one thing I wish to impress upon your mind above all 
others, and that is, in the practice of your profession and in your conduct as 
a lawyer in your relation to your clients, to your opponents, to the jury and 
to the Court never do a thing which does not meet an approving conscience. 
Never do a thing nor suggest a thing which you cannot freely and unashamed 
confess to your wife or your best friend. Canons of Ethics have been compiled 
and serve a good purpose, but they are entirely unnecessary if your head and 
heart are right and are kept right. 
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The Present Status of Redemption from Judicial and 
Execution Sales in Kansas 





lect 
on ‘By Jack CopELAND 
- University of Kansas Law School 





House Bill No. 4 of the Special Session of 1934, effective March 3, 1934, 
is the latest expression in a course of state action designed to aid hard pressed 
debtors whose properties have been made liable for the payment of such debts 
by judicial sale after mortgage foreclosure or by execution sale 

The first of such action was in March, 1933, when following the national 
banking holiday that opened the Roosevelt Administration, the Kansas legis- 
lature “for the preservation of the public peace, health and safety” declared 
an emergency to exist, and further declared a moratorium “upon all periods 
of redemption from judicial sales which were running at the beginning of 
the “present emergency.” The original moratorium period was declared to 
extend for six months from and after March 4, 1933, with power in the gover- 
nor of the state, within that period, in his discretion, to extend that period not 
to exceed six months. The appointments of receivers, appointed in the course 
of foreclosure proceedings, were set aside during such moratorium, except 
where in the discretion of the court having jurisdiction, a receiver might be 
necessary for the prevention of waste and preservation of the property. Ses- 
sion Laws of Kansas, 1933, Ch. 232, R.S. 1933 Supp. 60-3457a, 3457b, 3457¢, 
34574. 

On August 22, 1933, Governor Landon issued the following proclamation: 
“It appearing to me that it is necessary for the preservation of the public peace, 
health and safety, and that an emergency still exists, 

“I hereby extend the moratorium on redemption periods from judicial 
sales for a period of six months, from and after the fourth day of September, 
A.D., 1933, as provided in Section two of Chapter two hundred thirty-two, 
Session Laws of 1933.” 

Last March third, just before the expiration of the moratorium periods 
heretofore provided, at a special session called for that purpose, the Kansas 
legislature passed the act herein under consideration—House Bill No. 4, Special 


Session 1934. 

This act suspends inconsistent laws until March 1, 1935, then after declar- 
ing an emergency to exist provides: 

“Sec. 2 Where any mortgage upon real property has been foreclosed and 
the property sold, or upon the sale of any real estate under any judgment or 
execution, where the period of redemption as provided by law, and as extended 
under the provisions of Chapter 232, Session Laws of 1933, and as further 
extended by the Governor of Kansas by proclamation, dated August 22, 1933, 
has not expired, the period of redemption may be extended for such additional 
time as the court may deem just and equitable, but in no event beyond March 
I, 1935: -.- Provided further, That prior to March 1, 1935, no deficiency 
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judgment shall be enforced until the period of redemption as allowed by exist. 
ing law or as extended under the provisions of this act has expired.” 

The act further provides that the court granting the relief must determine 
the reasonable value of the income from said property, or in case the property 
does not produce income, the reasonable rental value thereof. The court shall 
then order the owner in possession, or judgment debtor to pay such amount 
into court at intervals not to exceed 30 days, such amounts to be applied to the 
payment of taxes, insurance, interest, mortgage or judgment indebtedness as 
ordered by the court. If the property is farm land, said amount is a lien upon 
the crops produced thereon and is superior to all other liens, and enforceable 
under the laws regarding landlord’s liens. These terms may be changed at a 
hearing held upon the motion of either party, but after such hearing and judg- 
ment, sixty days must elapse before subsequent similar applications. It is 
further provided that upon default of payment or committment of waste for 


30 days, the holder of the certificate of purchase shall have a right to a sheriff's 
deed. 


The act, by its terms, applies only to mortgages made before the passage 
of the act, but is not applicable to those made before the passage of the act and 
thereafter extended for a period ending more than one year after passage of 
the act; nor is the act to apply in any way which would allow a stay, postpone- 
ment, or extension of time such that any right might be adversely affected by 
a statute of limitations; nor is the act applicable where less than one third of 
a purchase price mortgage has been paid; nor where the real estate is not oc- 
cupied in good faith; nor where the court finds that the premises have been 
abandoned; nor where the owner has acquired title since March 4, 1933. 

The procedural aspects are all directed at speedy action. The owner in 
possession must file his motion for such relief with the court at least ten days 
before the expiration of the period of redemption, and give notice to the 
holder of the certificate of purchase within three days after such motion; trial 
must be within thirty days; there may be only one five day continuance; judg- 
ment must be rendered within five days after the hearing and appeal, if any 
there be, must be made within fifteen days after the rendition of judgment. 
To make allowance for cases where the period of redemption would expire 
so soon after the passage of this act that the mortgagor could not avail himself 
of the relief afforded, there is an initial extension of such periods of redemption 
for thirty days to give the mortgagor time to make such application for relief. 


The problem herein considered is the effect of this legislation upon the 
right of the holder of the certificate of purchase to have a sheriff's deed to 
properties sold at judicial and execution sales when there has been no redemp- 
tion within the regular eighteen-month period of redemption, and the right of 
the mortgagor to redeem after that time if any such right is created by the acts 
of the legislature. 

It is with the 1934 act that we are primarily concerned, but since it in- 
corporates the 1933 act and the Governor’s Proclamation by reference, they 
too must necessarily be considered. The 1934 act was passed at a special session 
called for that purpose. Before calling the session, Governor Landon by letter 
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advised the legislators of the nature of the Minnesota act passed April 18, 1933 
and of case of The Home Building and Loan Ass’n. v. Blaisdell, 54 Sup. Ct. 
331, a decision rendered January 8, 1934, by the Supreme Court of the United 
States in which the Minnesota act was considered. In his opening address to 
the Special Session, Governor Landon again called the attention of the legis- 
ators to the pertinent parts of both act and decision, in part, saying: 

“The decision of the Supreme Court (of the United States) thus furnishes 
ys with a guide in the preparation of our act, an argument for its passage 
and a chart for its interpretation. With such a guide therefore, I urge that the 
ytmost care be given to any proposed change intended to modify or improve 
upon the provisions of the Minnesota Act. Any amendments or changes in- 
jected will create new and involved legal questions. Uncertainty and confusion 
will result.” 

The legislature paid heed to the Governor’s advice and very closely pat- 
terned our act after the Minnesota act. (See Sessions Laws of Minnesota, 
1933, Ch. 339, Part I, Secs. 1, 4, 5, 6, 7, 8, 9, and Part II, Sec. 9.) Therefore 
in case of judicial test of the Kansas act, The Home Building and Loan Ass’n. 
v. Blaisdell would be quite in point and would no doubt be given great weight. 
The case therefore is worthy of examination. 

Before the United States Supreme Court, the sole question in that case 
was the constitutionality of the Minnesota act. Chief Justice Hughes in sum- 
ming up the majority opinion at page 242, found: 

“1, That an emergency existed which furnished occasion for the exercise 
of the reserved power of the state to protect the vital interests of the com- 
munity. It was said there was ‘potent cause for the enactment of the statute.’ 

“2. The legislation was directed to a legitimate end; that is, the legisla- 
tion was not for the mere advantage of particular individuals but for the pro- 
tection of a basic interest of society. 

“3. In view of the nature of the contracts in question—mortgages of un- 
questionable validity—the relief afforded and justified by the emergency, in 
order not to contravene the constitutional provision, could only be of a char- 
acter appropriate to that emergency and could be granted only upon reasonable 
conditions. 

“4. The conditions upon which the period of redemption is extended 
do not appear to be unreasonable. 

“The initial extension of the time of redemption for thirty days from the 
approval of the act was obviously to give a reasonable opportunity for the 
authorized application to the court. As already noted, the integrity of the 
mortgage indebtedness is not impaired: interest continues to run; the validity 
of the sale and the right of a mortgagee-purchaser to title or to obtain a de- 
ficiency judgment, if the mortgagor fails to redeem within the extended period 
are maintained: and the conditions of redemption, if redemption there be, 
stand as they were under the prior law. The mortgagor during the extended 
period is not ousted from possession but he must pay the rental value of the 
premises as ascertained in judicial proceedings and this amount is applied to 
the carrying of the property and to interest upon the indebtedness. The mort- 
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gagee-purchaser during the time that he cannot obtain possession thus is no 
left without compensation for the withholding of possession. Also import. 
ant is the fact that mortgagees, as is shown by official reports of which we 
may take notice, are predominantly corporations, such as insurance corpora. 
tions, banks, and investment and mortgage companies. These, and such jp. 
dividual mortgagees as are small investors are not seeking homes or the op. 
portunity to engage in farming. Their chief concern is the reasonable pro. 
tection of their investment security. It does not matter that there are or ma 
be individual cases of another aspect. The legislator was entitled to deal with 
the general or typical situation. The relief afforded by the statute has regard to 
the interest of mortgagors. The legislature seeks to prevent impending ruin 
by a considerate measure of relief. ... If it be determined, as it must be, 
that the contract clause is not an absolute and utterly unqualified restriction 
on the state’s protective power, this legislation is clearly so reasonable as to be 
within the legislative competency. 


“5. The legislation is temporary in operation. It is limited to the exigency 
which called it forth. While the postponement of the period of redemption 
from the foreclosure sale is to May 1, 1935, that period may be reduced by the 
order of the court under the statute, in case of change in circumstances, and 
the operation of the statute itself could not validly outlast the emergency or 
be so extended as virtually to destroy the contracts. . . . 

“Whether the legislation is wise or unwise as a matter of policy is a ques- 
tion with which we are not concerned. 

“Although the courts would have no authority to alter a statutory period 
of redemption, the legislation in question permits the courts to extend that 
period, within limits and upon equitable terms, thus providing a procedure 
and relief which are cognate to the historic exercise of equitable jurisdiction.” 

This was a five to four decision; Justices McReynolds, Butler and Vande- 
vanter concurring with Justice Sutherland who based a strong and vigorous 
dissent on the principle that the framers of the constitution foresaw that there 
was a probability that conditions such as we are undergoing at present would 
arise, and that they, in their unquestionably sound judgment, interposed the 
contract clause of the Federal Constitution to prevent panicky state legislators 
from having utter disregard for established contractural rights of these sorts. 


The majority of the Court does not contend that the act is not a material 
alteration of the contract and contractual rights of the parties. The difference 
between the opinions is this. The majority recognizes a dormant power in 
the “state”’—a power somewhat akin to the “police power”—a power that can 
spring into action when the welfare of the general public urgently demands 
it—a power to go even as far as the Minnesota Act in the alteration of con- 
tractual rights of parties. The minority, on the other hand, does not recognize 
this domant power. They see the contract clause as a formidable and insur- 
mountable obstacle to the constitutional enactment of such legislation altering 
the status of contracting parties as they have been established by unquestionably 
valid contracts. 


Because the Kansas Act has been so closely patterned after the Minnesota 
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Act, the holding of the majority in Home Building and Loan Ass’n. v. Blais- 
dell seems to decide the question of the constitutionality of the 1934 Kansas 
Acts in favor of its being constitutional. There is, however, one point in which 
the Kansas Act is broader than the Minnesota Act, and that point injects 
considerable doubt and uncertainty. The Kansas Act, besides covering mort- 

ges where the ordinary eighteen month period of redemption has not ex- 
pied, also covers mortgages where the period of redemption as extended by 
the 1933 Kansas Act and the Governor’s Proclamation has not expired. 

There has been a great deal of doubt as to the constitutionality of the 
1933 Kansas Act. If it is unconstitutional, the extension by the governor 
must also be invalid, and the 1934 Kansas Act in so far as it refers to the 1933 
Act must likewise be void. 

In his address to the 1934 Special Session of the Legislature Governor Lan- 
don, referring to the 1933 Act said, 

“At the time this act was passed, grave doubt existed as to its constitution- 
ality as applied to a mortgage already in existence at the time of the enact- 
ment. Indeed, the Supreme Court of the United States had declared a similar 
act to be invalid as applied to existing mortgages in the case of Barnitz v. Bev- 
erly, 163 U. S. 118. 

“Obviously a moratorium act which did not apply to a mortgage in exist- 
ence at the time of the passage of the act would be of very little value. I will 
say in passing that while several district courts have held the present mora- 
torium act to be unconstitutional, the matter has not yet reached the supreme 
court (of Kansas) for adjudication, and I am informed will not reach it until 
after the expiration of the effective date of the act. Regardless of the action 
of the courts, however, the act expires by its own terms within the next thirty 
days.” 

Apparently the 1933 Act was first presented to the Kansas Supreme 
Court for official consideration, early in April, 1934, the case being The Na- 
tional Life Insurance Co., v. Gibson, sheriff, and original action in mandamus 
to compel defendant sheriff to execute a deed for certain premises to which 
plaintiff claimed title because of the failure of the mortgagor to redeem within 
the regular eighteen months period of redemption after foreclosure sale. At 
the time this action was before the Supreme Court, the mortgagor had made 
application to the district court of Montgomery county for relief under the 
1934 Kansas Act, but the hearing in the district court in that action had been 
continued pending the decision of the supreme court upon the constitutionality 
of the 1933 act. After the argument of plaintiff's attorneys, the case was dis- 
missed, the court making no written comment as to its reasons for dismissal of 
the action. 

Any indication of the court as to the position it might take when the 
statute is before it for determination of its constitutionality, would certainly 
have been timely. It seems that in spite of the expiration of the act by its 
own terms, the question of its constitutionality must ultimately be decided. 
Such question would clearly be a vital issue if the case arises wherein the 
mortgagor seeking relief under the 1934 Act must rely upon the 1933 Act and 
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the Governor’s Proclamation in order to extend his period of redemption to 
the time at which the 1934 Act became effective. 

A case of a very similar nature has already been determined by the sy. 
preme court of North Dakota. The legislature of North Dakota passed an 
act very similar to the 1933 Kansas Act, (Session Laws of North Dakota, 1933 
Ch. 157) granting a two year period of redemption from foreclosure and exe. 
cution sales where prior to that time there had been only a twelve month 
period of redemption. The act declared itself to be an exercise of the police 
power justified by the extreme emergency. In State ex rel. Clevering v. Klein, 
Sheriff, 249 N.W., 118 (N.D.) decided June 12, 1933, it was held that in so 
far as the statute was applicable to mortgages made prior to the passage of the 
act, it was unconstitutional as an impairment of the obligation of contract, 
The supreme court of North Dakota unanimously affirmed an order of the 
trial court that the defendant sheriff execute a deed for the premises which 
had not been redeemed within the original statutory period. 

Governor Landon in his address to the special session of 1934 referred 
to Barnitz v. Beverly, 163 U.S. 118, a case appealed from the Kansas Supreme 
Court. At the time the mortgage in that case was executed, the law in Kan- 
sas provided that after foreclosure and confirmation of the sale of the mort- 
gaged premises, the purchaser at such sale was entitled to actual possession of 
the premises. The act considered was Ch. 109 of the Session Laws of 1893 
which created our present eighteen month period of redemption from ju- 
dicial and execution sales. When the case was first before the Kansas Supreme 
Court, Beverly v. Barnitz, 45 K. 451, it was held that the act did not apply to 
contracts made before the passage of the act, but it was said that if it did apply 
to such contracts, in that respect it would be unconstitutional as an impairment 
of the obligation of contract. At a rehearing, 55K. 466, due unquestionably 
to a change in the membership of the court, the court reversed its former po- 
sition and held that the act was applicable and valid as to contracts made be- 
fore, as well as after, the passage of the act. On error of the Supreme Court 
of the United States, the Kansas court was reversed, and it was held that in 
so far as the act referred to contracts made before the passage of the act, it was 
unconstitutional as an impairment of the obligation of contract. Although the 
act was passed in 1893, none of the three decisions of the case was predicated 
upon the existence of non-existence of a national emergency. 

There is a marked similarity between the 1893 Kansas act, the North Da- 
kota act and the 1933 Kansas act. All were blanket acts covering all mortgages 
alike, without regard to the equities of particular cases; all were to act auto- 
matically in the creation of new rights; none of them provided compensation 
for the holder of the certificate of purchase for the rights taken from him and 
the greater rights granted to the mortgagor. All three may be distinguished 
the Minnesota Act and the 1934 Kansas act in that all three clearly lack what 
the United States Supreme Court thought was the most essential quality that 
was necessary to support the Minnesota Act—that is, there was no reasonable 
compensation to the holder of the certificate of purchase for the withholding 
of possession from him. 
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The necessary conclusions to be drawn from the foregoing are: 

1. The 1933 Kansas Act and the extension thereof by the governor is un- 
constitutional as an impairment of the obligation of contract. 

2. In so far as the 1934 Kansas Act is related to and dependent upon these 
arlier acts, the 1934 act too is unconstitutional for it cannot be said that an 
act can be constitutional when it attempts to extend or continue a right which 
has been created and brought into life by an unconstitutional act. 

3. The 1934 Kansas Act, in so far as it is an independent act, is constitution- 
al and relief may be granted to mortgagors complying with the terms and pro- 
yisions thereof. 

It would seem therefore, that the present right of redemption from judi- 
cial and execution sales in Kansas, is this: Where the eighteen month period 
of redemption would have expired before March 3, 1934, there can be no 
constitutional extension of that period by virtue of the 1933 Kansas act and 
the Governor’s Proclamation. But where the statutory eighteen month period 
of redemption, in and of itself, has not expired before March 3, 1934, the court 
having jurisdiction, acting under the 1934 act, might grant, upon proper mo- 
tion, relief, just and equitable under the circumstances as provided for in 


the act. 








Fifty-second Annual Meeting 


STATE BAR ASSOCIATION 
May 25 and 26, 1934 
WICHITA, KANSAS 


Headquarters, Lassen Hotel 





276 The JourNAL 


The Journal of the Bar Association of the State of Kansas 


Published Quarterly—August, November, February and Ma Including Contributions and with the 
Co-Operation of the Washburn College School of Law and the University of Kansas School of Lav. 











$3.00 Per Year Members $1.50 Per Yea; 


Subscription price to individuals not members of the Bar Association of the State of Kansas, $3.09 
a By es ag who are members of the Association, the price is $1.50 and is included in the ag. 
ues, $5.00. 





Subscribers who wish to discontinue their subscription at the end of the subscription period shoud 
notify the business office of the Journal; otherwise it will be assumed that a continuation of the sub. 
8 tion is desired. Business communications should be addressed to W. E. Stanley, 830 First National 
B Bldg., Wichita, Kansas. 





OFFICERS EXECUTIVE COUNCIL 

J. M. CHALLIS 
Atchison 

DOUGLAS HUDSON pa ee 
Port Scott SMITH 

W. BE. STANLEY AUSTIN M. COWAN 


Ww I. M. PLATT 
JAS. G. NORTON 























BOARD OF EDITORS 
W. B. STANLEY, Editor-in-Chief, Wichita 
HON. F. DUMONT SMITH 
Topeka GEORGE SIEPEIN 
I THOS. A. LEE 








BOBERT McNAIR DAVIS 
v. ©. RUPPENTHAL Russell 

















is Board does not assume collective responsibility for any statement in the columns of 


The Editorial 
the Journal. Each article or comm including editorial notes, comments on cases, 
reviews, oe the initials 


is identified by the name of the writer. 





Editorial 


The Fifty-second Annual Meeting of the Bar Association of the State of 
Kansas will be held in Wichita, Kansas, on Friday, May 25, and Saturday, 
May 26, 1934. The headquarters and meeting place will be the Lassen Hotel. 

There is no reason why seventy-five per cent of the lawyers of Kansas 
cannot be in attendance at this meeting. It is hoped that you will plan to come. 
Of course, there are about two hundred and fifty lawyers in the state who 
we could call by name who will be present. They are always present. They 
are taking an interest and giving their unfaltering support to the solution of 
those problems which the public is calling upon the Bar of this state and of 
the United States to solve, but it is not right that these men should be con- 
tinuously called upon to carry on the work for which each and every member 
of the bar is responsible and to which he should give some small measure of 
his time at least. There is work to be done and there is a place for every mem- 
ber of this Association on some committee that is dealing with matters of 
importance not only to you as a lawyer but to the state in general. 

The contacts made at these meetings are valuable, not only from a social 
standpoint but also from a business standpoint. There is no time like the pres 
ent for a lawyer to interest himself in the problems of the profession. Certain 
it is that he cannot interest himself unless he becomes acquainted both with the 
members of the profession and with the problems being dealt with. Why not 
resolve now to attend this meeting in Wichita? The program follows: 
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FRIDAY, MAY 25, 1934 
Morninc Session, 9:30 A.M.—Lassen Hotel 

Invocation 
President’s Address ............ - hedines _.J. M. Challis 
Report of Secretary W. E. Stanley 
Report of Treasurer _.....James G. Norton 
Report of Committee on Legal Education and Admission to the Bar 

Hon. John S. Dawson, Chairman 


Report of Committee on Americanization and Citizenship 
Payne Ratner, Chairman 


iin 2:00 P.M. 
Report of Committee on Amendment of Laws and Uniform Legislation 
I. M. Platt, Chairman 
Address, “Criminal Law and Its Enforcement” Hon. S. M. Brewster, U.S. Atty. 
Report of Committee on Prospective Legislation 
Bernard L. Sheridan, Chairman 
Address (subject to be announced) A. C. Malloy 
Report of Committee on Illegal Practice of the Law... Harry Hart, Chairman 
Report of Committee on Incorporation of the Bar. Austin M. Cowan, Chairman 


SATURDAY, MAY 26, 1934 
Morninc Session, 9:30 A.M.—Lassen Hotel 
Report of Committee on Annotations and Restatement of the Law 
ee Hon. R. A. Burch, Chairman 
Address A Senior of K.U. Law School 
Report of Committee on Selection of Judges E. R. Sloan, Chairman 
Address .... A Senior of Washburn Law School 
Report of Committee on Publication W. E. Stanley, Chairman 
Report of Committee on Criminal Law and Its Enforcement 
bar A. L. Berger, Chairman 
Report of Membership Committee Albert Faulconer, Chairman 


SATURDAY, 2:00 P.M. 

Address, “The Lawyer in Political Affairs” Clayton E. Kline 
Report of Committee on Professional Ethics S. S. Alexander, Chairman 
Report of Committee on Local Bar Associations .. Douglas Hudson, Chairman 
Report of Committee to Prepare and Revise the Corporation Code m 

C. L. Hunt, Chairman 
Report of Memorial Committee Eustace Smith, Chairman 
Report of Resolutions Committee 
Report of Nominating Committee 


Sarurpay Eventnc, May 26 
Banquet 


Toastmaster, J. M. Challis 
Speakers: John T. Harding of the Kansas City Bar; Hon. Sam Bratton, Justice 


of the Tenth Circuit Court of Appeals; and Earle W. Evans, President of 
the American Bar Association 
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(Case Comments 


THE DESTINCTION BETWEEN GOVERNMENTAL AND PRIVATE FUNCTIONS 
OF MUNICIPAL CORPORATIONS— 

The mayor and commissioners of the city of Coffeyville, a city of the first class hay. 
ing commission form of government, authorized by resolution a contract with a natural 
gas company providing for purchase by the city of gas for its own use in connection 
with its electric light plant and two city buildings for a period of five years. 

An action was brought on the relation of the county attorney to determine the right 
of the city to so contract by resolution rather than by ordinance. State ex rel County At. 
torney of Montgomery County v. City of Coffeyville et al, 138 Kan. go9, 28 P (2d) 1932, 
decided by the Kansas Supreme Court January 27, 1934. 

The court held the contract was duly authorized, construing section 13-2801 of the 
Revised Statutes of 1923 requiring that such contracts be made by ordinance as applying 
only to those contracts which are made pursuant to or in the exercise of the performance 
of strictly governmental or public functions, such as grants of privilege in connection with 
some service to the inhabitants of the city, and that this section has no applicability to 
those contracts for which the city is acting in its private or corporate capacity. The case 
therefore simply holds that the furnishing of gas for the city’s own use concerned the 
city in its private, corporate capacity and accordingly could be contracted for by resolution. 

We now address ourselves to an analysis of the alleged difference between public or 
governmental as contrasted with private or proprietary functions of municipal corporations. 
Mr. Justice Burch, who delivered the opinion of the court, speaks as follows: “The distinc- 
tion between exercise of public, governmental power, and private, administrative power 
has been drawn so often, it is not necessary to do so again.” 138 Kan. at page 912; 28 P 
(2d) at page 1034. P 

Such a distinction has been so oft enunciated by the courts of this country that it has 
come to be almost axiomatic. Yet invariably the courts have failed to explain the basis for 
such a distinction. Instead they have categorically placed each case as it arose in the one 
group or the other. 

With all deference to the learned justices of the Kansas Supreme Court, the Kansas 
decisions do not explain or even attempt to explain, so far as the writer can find, an 
analytical difference between the governmental functions of a municipal corporation and 
its proprietary functions. Yet the distinction is crystallized in the law of this state as it 
is in every other state in the Union with the exception of South Carolina. 

As Professor Charles W. Tooke, of New York University, one of the foremost Ameri- 
can authorities on Municipal Corporations, observes in 19 Virginia Law Review 97 at 
page 98, the distinction between governmental and proprietary functions of a municipal 
corporation has become practically synonymous with liability or non-liability in tort. Con- 
tinuing on page 100 he writes: “As usually stated, the doctrine is that a municipal corpora- 
tion is not liable to respond in damages for the negligence of its officers, agents or em- 
ployees when they are acting in the discharge of public or governmental functions. On the 
other hand, the municipality will be held liable for the negligent acts of its officers and 
agents acting within the scope of their authority, when they are performing functions 
that are classified as corporate or proprietary.” 

South Carolina in Irwin v. Town of Greenwood, 89 S.C. 511 (1911), expressly rejects 
the distinction between corporate and governmental functions, using the following 
language: “The confusion which has resulted from the refinements and distinctions at- 
tempted by other courts with respect to the liability of municipal corporations for torts 
committed by officers or employees is so great that it would be difficult, if not impossible, 
to deduce from them a rule which could be applied with confidence by the public or 
the bar.” 

In Trenton v. New Jersey, 262 U.S. 182 (1923), Mr. Justice Butler, speaking the unani- 
mous mind of the court, says: “The basis for the distinction is difficult to state and there 
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is no established rule for the determination of what belongs to the one or the other class. 

Generally it is applied to escape difficulties, in order that injustice may not result from 
the recognition of technical defenses based upon the governmental character of such 
municipal corporations.” 

In each jurisdiction the reports must be examined to determine which cases fall in 
the one class or the other. The doctrine of stare decisis seems to be applied by the courts 
more rigorously once the line of demarcation is determined than it is in other branches 
of the law. 

The question arises whether there should be an exemption from liability in any case. 
A municipal corporation is created by the state in order to facilitate government, and to 
perform public services which the state, acting in its sovereign and corporate capacity is 
interested in and could perform, but which for reasons of expediency, practicability, ef- 
ficiency, division of labor and satisfying the sentiments of communities on matters of 
purely local concern, it has seen fit to assign, delegate and transfer to municipal corpor- 
ations. 

Is not then this distinction which the courts have attempted to make a mere fantasy, 
without any real basis? Was it ever intended that a municipal corporation should be liable 
for certain of its torts and exempt from liability for others simply because at certain times 
it was deemed to be acting in its governmental capacity while at others it was acting in 
its private capacity? Does not the very nature of a municipal corporation refute such 
an idea? 

Charles B. Elliott in the third edition of his text on Municipal Corporations at section 
337 sets out three tests as determinative of a quasi-private municipal enterprise: (1) the 
receipt of pay from customers, (2) voluntary assumption of the duty under legislative 
permission rather than being charged on it as an obligation, (3) relates to matters of 
purely local concern, not of interest to the people of the state at large. 

Take the argument of local benefit. Who is there who will say that the distribution 
of water by a city among its inhabitants is any more local in concern than the extinguish- 
ing of a fire by the city fire department? Yet the former is held to be proprietary, the lat- 
ter governmental. Neither can the distinction be upheld on the basis of mode of payment. 
For a city could just as well charge the property owner so much for putting out a fire on 
his land. Or on the other hand the city could furnish water to all and levy taxes to defray 
the cost thereof. Likewise whether a city voluntarily assumes a duty or has that duty 
charged upon it as an obligation seems to be a feeble distinction. 

While all three of these considerations may enter into the determination of the Kansas 
cases on the point, only the first is given any cognizance in the decisions. Whether the 
municipality is exercising the power for a profit seems to be the prime consideration in 
finding a private function with its resultant liabilities. Thus it is held a city engaged in 
supplying gas to its inhabitants is operating in its private capacity. Webb v. City of 
Chanute, 118 Kan. 505 (1925). It is there held the city is liable for negligently permitting 
gas to escape into the plaintiff's building with resulting injury thereto. 

And likewise in Hinze v. City of Iola, 92 Kan. 779 (1914), where the city operated 
an electric light plant and furnished electricity to its patrons. Because of negligent main- 
tenance of a transformer plaintiff was severely shocked. He was allowed to recover 
damages therefor. 

On the other hand the maintenance by a city of a park is held to be in its govern- 
mental capacity, Harper v. City of Topeka, 92 Kan. 11 (1914), and no liability attaches 
where plaintiff's son slipped through ice on a pond therein and was drowned. Nor is 
there liability for the biting of a child by an animal in the zoo. Hibbard v. City of Wich- 
ita, 98 Kan. 498 (1916). The construction and maintenance of an artificial tunnel to pre- 
vent floods is a governmental function. Gorman v. City of Rosedale, 118 Kan. 20 (1925). 
The maintenance of a pesthouse for the treatment and isolation of persons with the 
smallpox is a governmental function. Butler v. Kansas City, 97 Kan. 239 (1916). So is 
the maintenance of a hospital by a city. Frost v. City of Topeka, 103 Kan. 197 (1918). 
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And a jail. LaClef v. City of Concordia, 41 Kan. 323 (1889). In these cases the city was 


held not liable in damages for any neglect or even wrongdoing of their officers in the 
discharge of their duties. 


In Kansas there are two exceptions to the rule that a municipal corporation is no 
liable for its torts committed while performing governmental functions. The first holds 
cities liable for damages resulting from defects in highways. Jensen v. City of Atchison, 
16 Kan. 358 (1876). The other is in the case of attractive nuisances. Kansas City v. Siese, 
71 Kan. 283 (1905). Roman v. City of Leavenworth, 90 Kan. 379 (1913). These excep. 
tions tend to support the theory that there is no inherent distinction between governmental 
and proporietary functions of a municipal corporation, but that rather the distinction has 
an historical foundation only. 


A case somewhat different is Bowden v. Kansas City, 69 Kan. 587 (1904). There 
plaintiff, a fireman, sued the city for not maintaining a safe place for him to work in, 
He was allowed to recover. Ordinarily it would seem that the fire department is a govern. 


mental function but perhaps the case can be distinguished on the basis of the employer- 
employee relationship. 


Kansas is in accord with almost universal authority as to the proposition that a city 
is not liable for the failure of its officers to enforce an ordinance. Thus in Rose v. City 
of Gypsum, 104 Kan. 412 (1919), where during a street carnival an auto race was run 
down the main street of the town. Plaintiff was struck by one of the cars and sued the 
city for failing to prevent such race. No recovery was allowed. And in Everly v. City of 
Gas, 95 Kan. 305 (1915), where an ordinance prohibited cattle running at large in city 
limits. Officials failed to enforce same and plaintiff was injured by a cow running at large. 
Held he had no cause of action against the city. So in Edson v. City of Olathe, 81 Kan, 
328 (1909), affirmed in 82 Kan. 4 (1910), where plaintiff's street railway franchise was 
repealed by an ordinance. Plaintiff sues the city for damages. No recovery, because as the 
court says, the officials were acting in the sovereign capacity of the city in repealing such 
franchise. 

The distinction between governmental and proprietary functions has been extended 
even to quasi-municipal corporations. In McGraw v. Rural High School District, 120 
Kan. 413 (1926), a school district was held not liable in tort for injuries sustained by a 
workman employed to assist in the erection of a high school building. It was held that 
the building of a high school was a governmental function just as is the maintenance of 
such a school house because it is to promote the general welfare through education of 
the young. 

The distinction has likewise been called into use for purposes other than to hold a 
municipal corporation liable in tort. Besides the principal case, there is City of Lawrence 
v. French, 136 Kan. 687 (1933), where it is held that the purchase of motor vehicle fuel 
by.a city for municipal purposes is a business transaction rather than the exercise of a 
governmental function and the city is subject to the non-claim statute just as anyone else. 

No particular fault, perhaps, can be found with the cases decided but it is submitted 
that either the legislature or the court should lay down some definite test for determining 
whether a particular municipal function is governmental or proprietary. Evidently any 
reform along this line must come from the legislature for the Supreme Court in McGraw 
v. Rural High School District, supra, at page 414 says: “If the doctrine of state immunity 
in tort survives by virtue of antiquity alone, is an historical anachronism, manifests an 
inefficient public policy and works injustice to everybody concerned . . . the Legislature 
should abrogate it. But the Legislature must make the change in policy, not the courts.” 


It is at least arguable that a municipal corporation should have no exemption from 
tort liability on the basis of its acting as a governmental agency. Is it not better for the 
public as a whole to bear the burden of damage to person or property through negligence 
of governmental officials rather than to make the injured party bear it in some instances 
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‘ust because he was unfortunate enough to contact the city in a branch which the courts 
deem governmental rather than another which they deem proprietary? 
The modern tendency is all in this direction, and it would seem the Kansas legisla- 
ture would do well to enact legislation which would bring about this desirable result. 
—O. Q. Claflin III, 
University of Kansas Law School. 


ADMINISTRATIVE EXERCISE OF LEGISLATIVE POWER— 

In the case of State ex rel. Roland Boynton v. The Kansas State Highway Commis- 
sion, 138 Kan. 913, 28 Pac. (2d) 770, decided on January 27, 1934, the Supreme Court of 
Kansas dismissed without citation the contention that the act in question did not delegate 
legislative powers to the State Highway Commission. 

Under chapter 98 of the laws of the special session of the legislature of 1933, the 
State Highway Commission was authorized to borrow $17,000,000 from the federal 
government for highway purposes and issue to the latter revenue anticipation warrants. 
The federal government would allow the state an additional sum of $5,100,000 in the 
way of federal aid. 

The statute authorized the Commission to use the money to construct, improve, re- 
construct and maintain public highways, subject to the approval of the Governor. Section 
10 provided: “It shall be the duty of the State Highway Commission to allocate the funds 
hereunder to the respective highway districts for the purposes set out in equal amounts 
as near as practicable, and to provide for the use of hand labor wherever feasible in order 
to carry out the emergency relief purposes to this act.” 

The Court dismissed the issue of delegation of legislative power under the act with 
the following words: “The duties conferred upon the Governor and State Highway Com- 
mission are no more than those necessary to be exercised by any administrative officer or 
board carrying out the will of the legislature with respect to business transactions, which 
necessarily call for the use of judgment and discretion.” 

The question of delegation of powers arises from the fact that the government of 
Kansas and other states of the Union is based on the theory of separation of powers. Fol- 
lowing the theory of Montesquieu each department of government is to exercise only those 
powers given to that department by the constitution and no others. Generally speaking, 
the legislative branch formulates policy under the theory of separation of powers, the 
executive department puts that policy into effect, and the judicial department, in the course 
of adjudicating cases or controversies based on legal principles, interprets the laws enacted 
by the legislature in creating policy. No department can delegate any of its powers to 
some other organization, nor can one agency of government legally exercise political 
authority properly belonging to another. 

Perhaps the theory of non-delegation of powers has given rise to more litigation in 
the United States than most any principle of law. Scarcely a volume of state or federal 
reports will be found but contains one or more cases dealing with the subject. The theory 
has been the basis for holding many statutes unconstitutional. 

Legislative power has been termed the power to make the law. Sometimes the same 
idea is expressed by the term the power to create policy. The same theory is expressed 
when powers are classed as discretionary on the one hand and ministerial on the other. 
Ministerial powers may be delegated by the legislature. Discretionary powers can not. 

Practical difficulties make it impossible for the legislature to work out legislation in 
all particulars on a subject involving many minute details or details involving expert judg- 
ment. So the legislature often leaves to administrative bodies the duty of filling in details 
and spaces that the legislature can not give attention. 

But limitations must be placed on administrative bodies. Otherwise, the will of the 
latter bodies and not of the legislature will prevail. To limit ministerial officers the legis- 
lature must set up primary principles. These are often termed standards, guides, tests or 
policies. To leave to the complete whim of ministerial officers what the law shall be is to 


delegate legislative powers to those officers. 
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Thus is the case of Peabody v. Russel, 302 111, 111, 134 N. E. 150 (1922), a state 
statute set up a reserve of $500,000 to be apportioned between the executive, judicial and 
military departments of the state government, and the director of finance with the ap. 
proval of the governor was to divide the fund as emergencies should arise. This was held 
a clear delegation of power by the legislature in that specific objects or appropriations 
were not set out. The director of finance and the governor could use their own caprice 
in the disposition of the fund. 


The United States Supreme Court in Field v. Clark, 143 U.S. 649, 36 Law. Ed. a4, 
12 Sup. Ct. Rep. 495 (1892), laid down basic principles that have been generally fol. 
lowed in the matter of delegation of powers. Congress gave the President power to invoke 
certain designated duties stipulated by Congress if he deemed the duties of foreign coun. 
tries reciprocally unequal and unreasonable. The Court held that the exercise of discretion 
in the President when the counter-vailing duties should go into effect was not making law, 


The Court laid down the fundamental principle in the matter as follows: “The true 
distinction is between the delegation of power to make the law, which necessarily involves 
a discretion as to what it shall be and conferring authority or discretion as to its execution, 
to be exercised under and in pursuance of the law,” 143 U.S. 649, 693. 


In 1907 in Kansas the question arose whether the Board of Commissioners could re- 
quire the railroad to operate passenger train service between Madison, Kansas, and the 
Missouri line. The Court stated: “While the legislature possesses all of the legislative 
power of the state and while it is true that they can not delegate any portion of that 
power to any other body, tribunal or person, yet it is generally found impracticable for 
them to exercise this power in detail. They may do so if they choose or they may enact 
general provisions and leave those who are to act under these general provisions to use 
their discretion in filling up details.” 76 Kan. 467, 474, 92 Pac. 606, 608. 


In the recent Kansas statute providing for the Highway Commission borrowing the 
sum of $17,000,000 from the federal government, the legislature set up the standards that 
the money should be spent for highway purposes, allocated as near as may be between 
the highway districts of the state. Hand labor should be utilized wherever possible. 


In Coleman v. Newby, 7 Kan. 82 (1871), a state statute stipulated that whenever a 
majority of the resident land owners within one-half mile on either side along the line 
of any regularly laid out road within the terminal points mentioned in the petition should 
petition the board of county commissioners for the improvement of a road in the county, 
the county commissioners should improve the road. This was held a delegation of legisla- 
tive authority to the petitioners and therefore unconstitutional. 


The result was the same in Hutchinson v. Leimbach, 68 Kan. 37, 74 Pac. 598 (1903), 
- which involved a state statute allowing the removal of any tract of land from corporate 
. limits of a city providing a requisite number of petitioners signed the petition and the 
district court found certain existent conditions. The Court stated that the corporate 
boundaries under the statute would be removed not at the will of the legislature or the 
city council but at the will of the petitioners. It is difficult to distinguish this case on 
strict logic from the case of Field v. Clark, supra. 

The difficulties involved in the two foregoing Kansas cases were avoided in a state 
statute providing for rock roads held constitutional in Hill v. Board of County Commis 
sjoners, 1910, 82 Kan. 813, 109 Pac. 163. This statute provided the petitioners should ini- 
tiate proceedings for an improvement but the board of county commissioners should 
make the final decision in the matter. 

The Illinois legislature in an act providing for a bond issue of $60,000,000 for high- 
way improvement set up the following standard. The statute provided for the general 
location of forty-six routes by stating the terminii of each route and describing generally 
the direction of the road from one terminus to another. The legislature stipulated that 
the roads should afford designated localities and intervening communities reasonable 
connections with each other and should cover the state with a net work of roads reaching 
every county in the state. The Supreme Court of Illinois in Mitchell v. Lowden, 288, Ill. 
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327 123 N. E. 566 (1919) held that a sufficient standard was set up for the guidance of 
the Highway Commission and the legislature merely left ministerial matters to that body. 

Sometimes the standard is not so full as in the preceding case. The Supreme Court 
of Wisconsin in State v. Stevenson, 164 Wis. 569, 161 N. W. 1 (1917), upheld the test 
“ss public necessity required” in the construction of each year of a limited number of 
bridges by the Highway Commission. The legislature could not very well determine the 
location of the bridges. The question was one calling for a high degree of expert judgment 
and the standard set up by the legislature was the best under the circumstances. 

The guide in the Wisconsin statute was comparable to the one of the recent cash 
basis law in Kansas. The act provided if a governmental unit were unable to go on under 











un. the law, the State Tax Commission after a hearing could provide for the contingency. 
tion The Supreme Court held this constituted no delegation of legislative power to the Tax 
law Commission. 137 Kan. 451, 21 Pac. (2d) 295 (1933). 





In Schaake v. Dolley, 85 Kan. 598, 118 Pac. 80 (1911), the Supreme Court held the 
State Charter Board was exercising only administrative functions under a statute which 



















Ives 
ion, provided that the Board could refuse a charter to a proposed bank if the business of the 
community did not necessitate another bank. 

te But the legislature must set up some standard and not leave to some other agency 
the the power to formulate policy. Thus, in State of Kansas v. Crawford, 104 Kan. 141, 177 
ive Pac. 360 (1919), a state statute requiring that “all electric wiring shall be in accordance 
hat with the National Electric Code” was held unconstitutional on the ground of delegating 
for legislative powers to the organization drawing up the code. This act made the violation 
act acrime and the court felt it unwise to allow a private body to set up criminal standards 
se in the state. 

But in United States v. Grimaud, 220 U.S. 506, 31 Sup. Ct. Rep. 480, 55 Law Ed. 
he 563 (1910), executive officers were held to be exercising a valid grant of powers under an 
mn act that allowed the Secretary of Agriculture to prescribe regulations in regard to im- 
m proving and protecting the forests within the reservations of, and to secure favorable con- 

ditions of water flows in governmental lands in Western United States and which act 
. stipulated that a violation of these regulations should constitute a crime. The Supreme 
“ Court of the United States said in regard to delegation of powers, “A violation of reason- 
d able rules regulating the use and occupancy of the property is made a crime, not by the 





Secretary but by Congress. The statute, not the Secretary, fixes the penalty.” 

The foregoing case is to be distinguished from other cases discussed so far on the 
grounds that public lands were involved. The government could take such steps to protect 
its property rights when under different circumstances the Court might have held there 
was an invalid delegation of powers. 

A question somewhat similar, except for the penal aspects, was involved in the case 
of The Consumers’ Sand Co. v. The Executive Council of the State of Kansas. 126 Kan. 
233, 268 Pac. 123 (1928). An act of the legislature vested in the Council the power to 
grant privileges and rights to take sand and gravel from the beds of navigable rivers upon 
such terms and compensation as the Council may determine to be just and proper, but 
no exclusive privileges were to be granted. In holding the statute constitutional the judge 
of the District Court stated his views as follows which opinion the Supreme Court of 
Kansas approved verbatim: “The legislature has not furnished the Executive Council 
with any definite rule, standard or measure, or specific condition upon which to predicate 
its discretionary action. Under the statute the Council itself determines what are just and 
proper conditions for the removal of sand without the aid of legislative enactment,” 126 
Kan. 233, 239. But since the state was acting in a proprietary capacity, the legislature was 
held to be proceeding properly in so delegating these duties to the Council. 

In addition to the statutes involving proprietary interests of the government, another 
type of statute sometimes sets up similarly flimsy standards which approach a basis of 
no standards at all. 

Thus, in State of Kansas v. Sherow, 87 Kan. 235, 123 Pac. 866 (1912), the statute 
authorized township boards to license pool halls and bowling alleys within the township 
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whenever in the judgment of the board it should be to the best interests of the township 
that the license should be granted. Here was a case where the licensing board could ag 
virtually as arbitrarily as it wished. No appeal was allowed from the decision of th 
Board. The standard “as the best interests of the township required” could mean almog 
anything. But the Supreme Court of Kansas held that the statute conferred no legislatiy. 
authority on the Board. The court was careful to distinguish useful from non-useful q. 
cupations. The court stated if a useful occupation were involved, this would constitute g 
delegation of legislative powers to a licensing board. Since the occupation was one tha 
the state within the exercise of its police powers might prohibit altogether, it could suffer 
the occupation to exist at the caprice of the board of licensers. 

In such a case as the foregoing there is really a delegation of legislative authority, 
A licensing board is essentially setting up policy and making law. The purpose of Mon. 
tesquieus’ theory of separation of powers was to prevent a government of whim and 
caprice of its officers in the place of a government of law. On the other hand, since the 
legislature might prohibit pool halls entirely within the exercise of the police power, it 
might allow them to exist as ministerial officers should decide, whether fairly or arbi- 
trarily. Thus, the strict logic of Montesquieu’s theory of separation of powers was affected 
but not the object, which was to prevent tyranny in government as affecting the beneficial 
and legitimate pursuits of mankind. 

Under the statute involved in the case of In re Walter McGee and others, 105 Kan. 
574, 185 Pac. 14 (1919), the Supreme Court upheld semi-penal measures of the State 
Board of Health invoked under the guise of quarantine powers allowed the Board by 
the statute. The statute provided the Board should designate such diseases as were infec. 
tious and make regulations for quarantine to prevent the spread. The petitioners in this 
case were found to have chronic gonorrhea. The Health Board ordered them to the state 
hospital at Lansing for treatment, and while detained at the hospital to engage several 
hours a day in light work. It was contended that to allow the administrative officers to 
determine the infectious diseases to which the quarantine would apply was a delegation 
of legislative power. The court stated: “The necessity for legislation of this character is 
demonstrated by recent events. If, when the statute was before the legislature, it had 
designated all the infectious and communicable diseases it knew, and had prescribed 
regulations for their suppression and control, it would have omitted the deadly influenza 
which soon afterwards made such appalling inroads on the lives and health of the people 
of the state.” 

In the foregoing case it may seem a large grant of discretion to allow an expert body 
to set up semi-penal regulations, to determine certain objects within a class to which the 
regulations should apply, and at the same time to make the findings of fact of the expert 
body final. But in the nature of such an important matter as public health, calling for a 
high degree of expert judgment and quick action, nothing less would be effective. 

In summarizing it might be said that the growth of administrative bodies has been 
great in the last two decades. With the growing complexity of life and with the ever-in- 
creasing need for expert knowledge in various fields of government, legislatures find 
themselves more and more “abdicating” to these executive officers. The theory of a pri- 
mary standard set up by the legislature is often strained to the extent that ethereal stand- 
ards approaching the minimum of none at all are created. The net result is that in cer- 
tain fields in reality ministerial officers do legislate. 

But standards are necessary for the guidance of administrative officers. Otherwise, ad- 
ministrative autocracy will prevail over representative government. And back of the whole 
theory of delegation of powers stands Montesquieu’s principle of separation of powers 
which sought to achieve a government of law and not a government of the mere caprice 
and whim of men in administrative offices exercising so-called ministerial duties. 

—Fayette E. Rowe, 
University of Kansas Law School, 
Lawrence, Kansas. 
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UNAUTHORIZED PRACTICE OF LAW—State ex rel. Attorney General v. Perkins 
(1934) 138 Kan. 899— 

A Missouri attorney after seven years of practice there established his residence in 
Kansas in 1907, was then admitted upon motion by the District Court, but was never ad- 
mitted generally by the State Board and Supreme Court. He engaged in part-time prac- 
tice and later in full-time practice in the courts of both states, advising clients and acting 
ascounselor and manager of a credit and adjustment service. In quo warranto proceedings 
he was ordered to cease giving legal advice for a fee and practicing in any court in Kansas. 

The defendant could not claim the right to practice law generally by virtue of the 
xdmission by the District Court, for since 1903 only the Supreme Court can grant this 
admission. Rev. Stat. (1923) sec. 7-102. Nor could he practice by virtue of a temporary 
license of the District Court under Rev. Stat. sec. 7-104 because (1) that statute only 
applies to practicing attorneys of other states and not to residents of this state, (2) such 
admission by the District Court cannot be deemed to authorize a general practice over 
a period of years. See Atkinson and Penney, Practice in Kansas by Non-Resident Lawyers, 
2 Journ. Kan. Bar Ass’n, 110 (1933). 

Particularly interesting is the statement of the court in the Perkins case that “an 
unauthorized person has no more authority to practice law in a justice court than he 
has in a court of record.” In failing to go into the matter further the court inadvertently 
brushed over the ancient distinction between the right to practice and the right to an 
audience, a distinction still justified. A party has had the right to have an agent, employee 
or friend appear or speak for him in justice court. The right of audience of the layman 
as an agent is a matter of convenience, and is a different thing from the case where a 
layman charges a fee and makes a business of representing others in a justice court. 
Sometimes the layman with the right of audience has been called an attorney-in-fact or 
private attorney to distinguish him from the licensed attorney-at-law or public attorney. 
Hall v. Sawyer (1866) 47 Barb. 119. The layman’s right of audience in modern times has 
existed only in justice court. 

The two cases cited in the decision in the Perkins case are negligible authority for 
destroying the right of audience in the absence of statute. Bryce v. Gillespie (1933) 160 
Va. 137, 168 S.E. 653, was a “practice” rather than “audience” case for audience was 
denied and the suit dismissed because the lay-collection-agent made a business of appear- 
ing in justice court. The 1924 Virginia statute reserved the right of audience for salaried 
employees and real estate agents. In re Morse (1924) 98 Vt. 85, 126 Atl. 550, punished 
for contempt a layman who signed pleadings presented to a justice court. The gravamen 
of the suit again was the fact he made a business of practicing in justice court rather than 
appearance in a single case. Apparently the Vermont court relied upon but misinterpreted 
the statute of 4 Hen. 1V, c. 18 (1402) providing for examination of attorneys by “jus- 
tices”. Without question that statute was not intended to apply to justices of the peace. 
See 5 Hen. 1V, c. 10 (1403). 

In Glanvill’s time (about 1190) there was no professional class of attorneys and the 
lay-advocate had to be admitted again and again at each successive case. Holdsworth, 
History of English Law, 11, 316. In the course of time a class of common attorneys de- 
veloped but a royal writ or a statute was necessary to admit to several courts or generally. 
The statute of 3 James 1, c. 7 (1605) merely forbade unlicensed persons from practicing 
in courts of record at Westminster. See Berkenhead v. Fanshaw (1690) 1 Salk. 86. Since 

the statute of 22 Geo. 11, c. 40 (1749) merely forbade unlicensed persons from practicing 
“at any general or quarter sessions of the peace,” the inference is that the right of audience 
of the layman at petty sessions or before the individual justice has not been disturbed. 
However, a survey of practice before English justice courts does not yield the best analogy 
for comparison with American practice. The English justices were primarily police of- 
ficers and their jurisdiction chiefly criminal. In America the jurisdiction of the justices of 
the peace is largely civil. Accordingly the county courts of England afford a closer analogy 
to the American justice court. Though 12 Geo. 11, c. 13 (1739) subjected to a fine un- 
licensed persons practicing in county courts, the present rule is based upon 51 and 52 
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Vict., c. 43, s. 72 (1888) whereby the layman is given his ancient right of audience jp 
county courts but can not recover a fee. 

There is no American case which authorizes a layman to practice for a fee in , 
justice court. On the other hand, no American court has denied him the right of audience 
in justice court, nor even doubted such a right until the last decade. There is considerable 
authority positively sustaining the right of audience. See Hall v. Sawyer (supra); Fox 
and Stone v. Jackson (1850) 8 Barb. 355; Bailey v. Delaplaine (1847) 1 Sandf. 12; Hughes 
v. Mulvey (1847) 1 Sandf. 92; Porter v. Bronson (1865) 29 How. Pr. 292. A number of 
cases while recognizing the right of audience have refused to give the lay-advocate the 
name and peculiar privileges of the practicing attorney. McLaughlin v. Gilmore (1878) 
1 Ill. App. 563; M’Whorter v. Bloom (1809) 3 N.J.L. 134; Pierson v. Foster (1809) 3 
N.J.L. 135; Braytob v. Chase (1854) 3 Wis. 456. These decisions are substantially in ac. 
cord with the present English practice. 

Of late various lay agencies have encroached so far upon the premises of the American 
legal profession that the latter in the course of reasserting its privileges has given evidence 
of a tendency to wipe out former concessions allowed the layman. This tendency expressed 
itself in the Virginia statute of 1924 (supra), the Vermont decision of In re Morse (supra), 
and subsequently in the attitude of the American Bar Association. The latter’s Committee 
on Professional Ethics has declared that “the institution of suits on the behalf of others 
in any court of law is ‘practicing law’” (Opinion 35, March 4, 1931). The recent ques. 


tionnaire of the American Bar Association on Unauthorized Practice of the Law assumes 
that “conducting legal proceedings before justices of the peace” is “practice of the law” 
(Outline V1, 20 A.B.A. Jo. 153, 1934). Evidently the American Bar Association fears that 
if the layman is permitted to appear in justice court for another, he will also give advice 
out of court for compensation. The present English rule for practice in county courts 
(supra) solves this difficulty by preserving the right of audience, but forbidding lay prac- 
tice of the law for a fee. It is to be noted that the American Bar Association by using 
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plurals (“suits”, “proceedings”) did not flatly deny a layman an audience in a justice court 
for a particular or single case. The general principle laid down in the Perkins case that 
an unlicensed person shall not practice law for a fee is sound. However, the case leaves 
in doubt the proposition whether the layman has the right of audience in the justice 
courts of this state. 

—Freeland F. Penney, 


University of Kansas Law School 


TRANSFER OF STOCK CERTIFICATES— 


A was the owner of corporate stock. B fraudulently misrepresented himself to be the 
agent of a reputable bond house. In reliance A indorsed the stock certificates in blank and 
delivered them to B. B sold them to C, a bona fide purchaser. A sued C for possession 
of the stock. C’s demurrer to the evidence was sustained. Brooks v. Union National Bank, 
137 Kan. 328, 20 Pac. (2) 830 (1933). 

“The stock of any corporation . .. shall be deemed personal estate, and shall be 
transferable only on the books of the corporation in such manner as the by-laws may pre- 
scribe . . .” R.S. 17-604. It was early decided, however, that a transfer of stock certifi- 
cates might be effective to pass title to the stock as between the parties, even though no 
transfer was made on the books of the corporation, and that such an unregistered transfer 
raised no presumption of fraud. Culp v. Mulvane, 66 Kan. 143, 71 Pac. 273 (1902). Later 
it was held that corporation by-laws attempting to restrict the duty of the corporation to 
register transfers of shares of stock, except to enforce payment of prior assessments and 
to secure compliance with “reasonable formalities”, were void. Steele v. Telephone Co., 
95 Kan. 580, 148 Pac. 661 (1915). 

Although a transfer of a stock certificate is effective to pass title to the stock as be- 
tween the parties in the absence of a transfer on the books of the corporation, such a 
transfer is not effective to relieve the transferor of statutory liability as a stockholder. 
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Plumb v. Bank, 48 Kan. 484, 29 Pac. 699 (1892). But the transferee in such a case may 
also be subjected to a stockholder’s liability. Bank v. Sandidge, 131 Kan. 339, 291 Pac. 

(1930). A transferee gets title superior to an attaching creditor of the transferor, even 
though the transfer is not registered. Bailey v. Pierce, 123 Kan. 359, 255 Pac. 37 (1927). 

The question raised in Brooks v. Union National Bank, supra, is whether equities 
of a prior owner of stock are cut off by transfer of the certificate to a bona fide purchaser. 
In the course of the opinion the court said, “It is well known that while stock certificates 
are not negotiable paper, they circulate in the trade and commerce of the country about 
4s freely as though they were negotiable. . . . Possession alone of a stock certificate would 
not be sufficient indicia of title to enable one who procured the certificate by fraud to pass 
tile to an innocent purchaser, but possession, coupled with the fact that the certificate 
was indorsed in blank, is sufficient.” 

The language of previous Kansas cases as to the negotiability of stock certificates has 
not gone quite so far. In Culp v. Mulvane, supra, it was said, “They (stock certificates) 
have none of the characteristics of negotiable paper; they are simply paper evidences of 
the right of the holder to the interest in the corporation described in them. While they 
are non-negotiable, in the ordinary acceptance of that term, yet they possess one of the 
attributes of negotiable paper, that of being assignable by simple delivery when properly 
indorsed, and, when thus transferred, pass the title to the extent intended by the parties 
thereto, as between such parties, not only to the paper evidence of title, but to the shares 
of stock themselves. The authorities extend this rule no further.” 

In Mitchell v. Beachy, 104 Kan. 445, 179 Pac. 365 (1919), the court said, “Corporate 
stock is not negotiable, and whoever takes it does so subject to the equities and burdens, 
even though ignorant thereof.” In Lilley v. Oil and Refining Co., 108 Kan. 686, 197 Pac. 
201 (1921), it was said, “Fraudulent issues of stock do not receive an immunity bath, 
like commercial paper, when they pass from hand to hand in the usual course of trade. 
Each succeeding purchaser gets just what his vendor legally and equitably had to sell 
and no more.” 

However, the holdings of the Kansas cases have tended more toward permitting the 
transfer of stock certificates free from the equities of prior owners than the language above 
indicates. The talk as to negotiability in both Culp v. Mulvane and Mitchell v. Beachy 
was broader than necessary for the decisions in those cases. Lilley v. Oil and Refining Co. 
involved the fraudulent issue rather than the fraudulent procuring of a transfer of stock. 

In Borland v. Clark, 26 Kan. 349 (1881), it was held that a transfer of stock by one 
to whom the certificate was issued cut off the rights of third persons under a secret trust 
of which the vendee had no notice. Nolan v. Robertson, 131 Kan. 333, 291 Pac. 750 (1930), 
involved essentially the same facts as Brooks v. Union National Bank, supra, except that 
the fraudulent misrepresentations do not appear to have been of the same character. It was 
held that the defrauded vendor could not rescind as against a bona fide purchaser. 

The court has indicated that it would not permit a purchaser of a stock certificate 
to withhold it as against one from whom it was stolen. In Hutson v. Imperial Royalties 
Co., 134 Kan. 378, 5 Pac. (2) 825 (1931), the original owner of a stock certificate re- 
covered for the conversion of the stock from the purchaser from one who procured it from 
him by such gross fraud as to be “substantially equivalent in effect to a theft”. However, 
in that case it appeared that the defendant either took part in or had notice of the fraud. 

Syllabus No. 2 of the recent case of Mayse v. Minneola Cooperative Exchange, 139 
Kan. 24, 30 Pac. (2) 120 (1934), reads as follows: “Rule followed that one who buys or 
contracts to buy stock in a corporation does not take it freed of its infirmities according 
to the rule of commercial paper acquired in due course; he merely takes such legal and 
equitable rights in the stock as his vendor had to bestow.” It was held that one who ac- 
quired a stock certificate through the executor of the original owner of the stock, in a 
manner not authorized by his probated will, received no rights in the stock as against the 
beneficiaries under the will. 

It appears to be well settled in Kansas that a bona fide purchaser of a stock certificate 
from a person appearing by the certificate to be the owner of the shares acquires rights 
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superior to one from whom the certificate was procured by fraud, Nolan v. Robertson, 
and Brooks v. Union National Bank, supra; or to one in whose favor there existed , 
secret trust, Borland v. Clark, supra. These cases seem to rest not so much on the ide 
of negotiability as upon the principal that the defrauded vendor or secret beneficiary js 
estopped from asserting his title. He has intrusted the certificate into the hands of another 
with the appearance of perfect title, his negligence made possible the fraud, he is the 
“least innocent party”—this seems to be the court’s reasoning. No Kansas case seems to 
have adjudicated directly the rights of one who has lost a stock certificate indorsed ip 
blank or from whom such a certificate has been stolen as against a bona fide purchaser 
from the finder or thief. The usual holding in other jurisdictions in the absence of statute, 
and the view apparently assumed by the Kansas court, has been that the rights of the 
original owner prevail over the bona fide purchaser in such a case. In cases of loss or 
theft there is no “holding out” nor “negligence” by the original owner which is respon- 
sible for the wrongdoing of the intermediary, and the courts refuse to deprive the owner 
of his right to the stock without some showing of responsibility upon his part. This must 
be the thought behind the decisions in Hutson v. Imperial Royalties Co., and Mayse y, 
Minneola Cooperative Exchange, supra. 

The Uniform Stock Transfer Act, now adopted in 23 states, attempts to give full 
negotiability to stock certificates. Under Sections 5, 6, and 7 of that Act, the bona fide 
purchaser from one appearing by the certificate to be owner of the share acquires title 
good against the owner from whom the certificate was taken by theft or accidental loss 
as well as against the one from whom it was taken by fraud. That Act increases the 
transferability of stock certificates beyond that usually allowed by the courts without 
legislative enactment. It is a recognition that the law should treat stock certificates just 
as they are treated in commercial usage and practice, upon the same basis as ordinary 
commercial paper. , 

—Paul Smith, 
University of Kansas Law School 


COURTS—Federal and State—Questions of General Law—The Effect of State De- 
cisions Upon Federal Courts— 

Mr. Mabray, driving his car out of Denver on a stormy night, ran into a stationery 
train of cattle cars operated by the Union Pacific Railroad. Suffering injuries therefrom, 
he instituted suit against the railroad company in the state court of Colorado. The cause 
was later removed to the federal court, where the company contended that plaintiff as a 
matter of law was contributorily negligent. Relying on the law of Colorado which is to 
the effect that all questions of contributory negligence are cognizable only by the jury, 
Mr. Mabray argued the question was for the jury and not the court. The Circuit Court of 
Appeals, affirming the decision below, found as a matter of law that plaintiff was guilty 
of contributory negligence. (Mabray v. Union Pacific R.R., 1933, Dist. of Colo., 5 Fed. 
Sup. 397). 

This recent federal case comes within the rule of Swift v. Tyson, 1842, 16 Pet. (U.S.) 
1, and focuses attention again upon the important and extensive development of the law 
upon this case. Mr. Justice Story said in Swift v. Tyson that the Judiciary Act of 1789, 
Sec. 721 of the Revised Statutes, 28 U.S.C.A. No. 725, was intended to apply only to 
laws strictly local or state statutes, leaving questions of a general nature, i.e., contracts and 
the law merchant, unrestricted. Since the decision of that case, federal courts have con- 
sistently exercised judgment independent of and co-ordinate with the state courts on 
matters of general and commercial law. (Oates v. First National Bank, 1879, 100 U.S. 239, 
25 L. Ed. 580; Chicago v. Robbins, 1863, 2 Black 418, 17 L. Ed. 298). Occasionally federal 
decisions on questions of general law parallel the decisions of the state courts, but fre- 
quently the resulting views are contrary. (Parramore v. Denver & R.G.W.R.R., 1925, 5 
Fed. 2nd 912; Snare & Triest v. Friedman, 94 C.C.A. 369, 169 Fed. 1, 40 L.R.A. (N.S.) 
441). The federal courts, however, on matters of local law or usage have rather uniformly 
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followed the decisions of the highest court of the states. (Cain v. Hockensmith Wheel 
and Car Co., 1907, C.C.W. Dist. Pa., 175 Fed. 992; Hartford Fire Insurance Co. v. Chi- 
cago, M. & St. P. Ry. Co., 1899, 175 U.S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84). 





idea 

ry is The rule which categorically labels a question as one of local usage or general law 
ather is vague and vacillatory. It would appear to be a rule based upon both law and fact. 
"the Whether a case involves a point of local usage or general law is frequently a difficult 





em. To illustrate, the following cases contained questions of general law: The inter- 






IS to 
1 in pretation of a contract of insurance (Carpenter v. The Providence Washington Ins. Co., 
aser 1842, 16 Pet. 495, 10 L. Ed. 1044); the construction of a contract for carriage of cattle 
‘ute, (Myrick v. Michigan Central Ry. Co., 1883, 107 U.S. 102, 1 Sup. Ct. Rep. 425, 27 L. Ed. 






325); the effect of prior notice between successive assignees (Salem Trust Co. v. Manu- 
facturers’ Finance Co., 1924, 264 U.S. 518, 48 Sup. Ct. 266, 68 L. Ed. 628, 31 A.L.R. 























} Or 
0N- 867); and the validity of a contract of private franchise (Black and White Taxicab & 
ner Transfer Co. v. Brown and Yellow Taxicab & Transfer Co., 1928, 276 U.S. 518, 48 Sup. 
ust Ct. 404, 72 L. Ed. 68, 57 A.L.R. 426). 
ms The Supreme Court of the United States, on the other hand, has determined that the 
validity of a contract of conditional sale (Bryant v. Swofford Bros. Dry Goods Co., 1909, 
ull 214 U.S. 28, 29 Sup. Ct. 614, 53 L. Ed. 997); the nature and validity of a pledge (Hiscock 
ide y. Varick Bank of New York, 1907, 206 U.S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945); and 
ule the validity of a common law marriage performed in Michigan (Meister v. Moore, 1877, 
Bes 96 U.S. 76, 24 L. Ed. 826) all involved questions of local law or usage, consequently the 
he decisions of the state courts were applied in adjusting the rights of the parties. It should 
ut be noted in this connection, moreover, that federal courts have generally followed the 
st state decisions formulating rules of real property. (Archer v. Greenville Sand & Gravel 
ry Co., 1914, 233 U.S. 60, 34 Sup. Ct. 567, 58 L. Ed. 850; Bellah v. Phoenix Utilities Co., 

1924, 7 Fed. 2nd 406). Title to and rights in real property are acquired in accordance 

with the law of the situs and justice demands that that law be followed. The rule of 
| property must be settled and determined, however, before the federal courts feel obligated 

to follow it. (Kuhn v. Fairmont Coal Co., 1909, 214 U.S. 349; Edward Hines Yellow 
Pine Trustees v. Martin, 1925, 268 U.S. 458, 45 Sup. Ct. 543, 69 L. Ed. roso.) 

It is worth while to observe that Mr. Justice Holmes on several occasions (Kuhn v. 

7 Fairmount Coal Co., supra; Black and White Taxicab Co. v. Brown and Yellow Taxi- 





cab Co., supra) through vigorous dissenting opinions has deprecated what he terms an 
unwarranted extension of the doctrine of Swift v. Tyson, supra. In the Kuhn case the de- 
cision of the highest court of West Virginia, the situs, of the land, was disregarded in 
determining liability for the removal of sub-surface supports. Decisions by the highest 
court of Kentucky clearly had held that exclusive franchise contracts were against public 
policy, but in the Black and White Taxicab case the Supreme Court of the United States 
sanctioned such a contract granting exclusive business privileges in that state. In each 
instance the law of the state was ignored and superseded by another rule merely because 
one of the litigants got the case into the federal court. Mr. Justice Holmes attacks the 
logic of a procedure which produces such an anomalous result. He argues that in actual 
juristic contemplation there is no separate body of common or general law; there is only 
the law or set of rules sanctioned and enforced by each state'or nation. It is his conten- 
tion that when a state by statute, enacted within the limitation of the Constitution, speaks 
upon disputed matters of general law, it is the duty of all courts to follow the rule of the 
statute. Likewise, he asserts, it is the duty of all courts, when the highest court of the 
state has made a declaration of general law to follow that decision. This controversy is 
not academic, but at present the law is well settled that federal courts on matters of 
general or commercial import will exercise independent and co-ordinate judgment. 

With some exceptions, which will be indicated later, the federal courts will adopt 
the interpretation of state courts on state statutes and constitutional enactments. (Ameri- 
can Land Co. v. Zeiss, 1911, 219 U.S. 47; North Laramie Land Co. v. Hoffman, 1925, 268 
U.S. 276, 45 Sup. Ct. 491, 69 L. Ed. 953). State decisions construing state statutes em- 



































290 The JourNAL 






powering municipal corporations (Claiborne County v. Brooks, 1884, 111 U.S, 400, 4 
Sup. Ct. 489, 28 L. Ed. 470); directing the sale of state lands (Lockard v. Asher Lumbe 
Co., 1904, C.C.A. Ky. 131 Fed. 689); and interpreting the powers of private corporations 
(Anglo-American Land, Mortgage & Agency Co. v. Lombard, 1904, C.C.A. Kan, 132 
Fed. 721) were followed by the federal courts. Where the state courts have shifted ground 
on a proposition of law which results in an impairment of existing rights, the federal 
courts will follow the original position of the state court. (Gelpcke v. Dubuque, 1863, ; 
Wall. 175, 17 L. Ed. 856). If a state statute or constitutional provision violates an estab. 
lished federal rule of law or procedure, it is not binding on the federal courts. (Herron y, 
Southern Pacific Co., 1931, 283 U.S. 91, 51 Sup. Ct. 383, 75 L. Ed. 856). In that cag 
the constitution of the state of Arizona provided that all questions of contributory negli. 
gence were for the jury, but the Supreme Court of the United States decided that a federal 
court sitting in Arizona was not bound by this constitutional enactment, Chief Justice 
Hughes saying, “The controlling principle governing the decision of the present question 
is that state laws cannot alter the essential character or functions of the federal court.” 

Professor Beale has pertinently observed that this independent judicial determination 
by federal courts of matters of general law or usage, for many years after the decision in 
the case of Swift v. Tyson, supra, tended to produce uniformity and certainty in principles 
of general law, especially in the newer states. And yet, also, this procedure has clearly had 
the unsettling effects already observed. It cannot be denied, however, that this independ- 
ence of decision exercised by the federal courts is as firmly entrenched as the dual scheme 
of government upon which it is based. 

—Harowtp L. Harpine, 

University of Kansas Law School. 


CONSTITUTIONALITY OF THE RETROSPECTIVE ASPECT OF THE KANSAS 
INCOME TAX STATUTE— 

Is it constitutional for Kansas to lay a tax on incomes earned three months prior to 
the passage of the taxing statute? The Kansas Income Tax statute specifies that the tax 
shall be paid on all income earned during the year beginning January 1, 1933, and ending 
December 31, 1933. Kan. R.S. 1933, 79-3240. The statute, however, did not take effect 
as a law till March 29, 1933. Income thus earned during the next preceeding three months 
before the passage of the act is subject to the tax. 

The validity of retrospective income tax laws has not been passed on yet in Kansas, 
but such legislation has been held valid in two states: State ex. rel. Bolens v. Frear, 148 
Wis. 456, 134 N.W. 673, 135 N.W. 164, Ann. Cas. 1913A 1147, L.R.A. 1915B 606 (1913). 
This income tax act was passed July 15, 1911, taxing income earned after January 1, 1911. 
Error was dismissed for want of jurisdiction in 231 U.S. 616, 58 L. Ed. 400, 34 S. Ct. 
272 (1914). West v. Wis. Tax Commission 208 Wis. 305, 242 N.W. 165 (1932). (Neither 
Wisconsin case discussed the problem adequately.) Drexel & Co. v. Commonwealth, 46 
Pa. 31 (1863). The statute was passed May 16, 1861, taxing receipts, commissions, dis- 
counts, etc., from the previous December 1 (dicta). In two other states the retroactive 
operation of income tax laws has been held invalid on the ground that such legislation is 
contrary to a general provision in the state constitution forbidding retrospective legisla- 
tion: Smith v. Dirckx, 283 Mo. 188, 223 S.W. 104, 11 A.L.R. 510 (1920), the statute, 
which taxed income earned during the six months previous to the effective date of the 
statute, was held invalid under Sec. 15, Art. 9, Mo. Constitution. State v. Gavelston 
H. & S.A.R. Co., 100 Tex. 153, 97 S.W. 71 (1906), reversed on another point in 201 
US. 217, 52 L. Ed. 1031, 18 S. Ct. 638 (1908). 

There is no provision in the Kansas Constitution forbidding retrospective legislation, 
School District No. 37 v. Board of Education, 110 Kan. 613, 204 P. 758 (1922). Yet under 
the due process clause of the Fourteenth Amendment, the Kansas Supreme Court has 
held statutes void because retroactive. State ex. rel. v. Public Service Commission, 135 
Kan. 491, 11 P. (2d) 999 (1932). To avoid both the injustice of retroactive laws and the 
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necessity of holding statutes unenforceable, the Kansas Supreme Court has sought where- 
ever possible to give only a prospective construction to statutes. Douglas County v. Wood- 
ward, 73 Kan. 238, 84 P. 1028 (1906) (very often cited for this proposition); Lightner v. 
Prudential Ins. Co., 97 Kan. 97, 154 P. 227 (1916) (act said to be void unless construed 
prospective only); State v. U.S. Trust Co., 99 Kan. 841, 163 P. 156, L.R.A. 1917C 975 
(1917); Bailey v. Baldwin City, 119 Kan. 605, 240 P. 852 (1925) (act said to be void 
unless construed to be prospective only); Serrault v. Price, 125 Kan. 548, 265 P. 63 (1928); 
Almquist v. Johnson, 130 Kan. 417, 286 P. 200 (1930); State ex. rel. v. Public Service 
Comm., supra; International Mortgage Trust Co. v. Henry, 139 Kan. 154, 30 P. (2d) 311 
(1934) (act said to be void if construed retroactively). But the legislature has in express 
and unmistakable language given the 1933 Income Tax Act a three months retrospective 
operation. Kan. R.S. 1933, 79-3240. 

In the past when the Kansas Supreme Court has been forced to construe a statute as 
intended to be enforced retroactively, it has uniformly held such statutes invalid if they 
violate the Fourteenth Amendment to the Federal Constitution. The earliest cases held 
that the statute did not violate the due process clauses provided that it only made a legal 
obligation out of what was an existing moral obligation. Commissioners of Sedgwick 
County v. Bunker, 16 Kan. 498 (1867); Claypoole v. King, 21 Kan. 602 (1879) (held 
that there was an existing moral obligation); Craft v. Lofinck, 34 Kan. 365, 8 P. 359 
(1885) (statute held invalid on the ground there was no existing moral obligation, John- 
son, J., dissenting on the ground that there was such an obligation); Felix v. Board of 
Commissioners, 62 Kan. 832, 62 P. 667, 84 A.S. 424 (1900) (dicta); Board of Education 
y. the State, 64 Kan. 6, 67 P. 559 (1902); Douglas County v. Woodward, supra. The 
Kansas Supreme Court has held that a moral obligation rests on a school district to pay 
the debts of a district annexed, Board of Education v. The State, supra, and that there is 
a moral obligation resting on the citizens of a divided township to pay a proportionate 
share of the expenses of a township improvement made before the township was divided, 
Commissioners of Sedgwick County v. Bunker, supra, though there seems to be no moral 
obligation to pay for improvements which lie wholly without the new township, Craft 
v. Lofinck, supra. This moral obligation test has been approved as recently as 1932, for 
in State ex. rel. v. Public Service Comm., supra, the Supreme Court quoted as follows 
from an earlier Kansas case, Commissioners of Sedgwick County v. Bunker, supra: 


“There is no constitutional provision in this state against retrospective legis- 
lation where such legislation is designed and intended to afford civil remedies, 
or relief in cases where there is an existing moral obligation to do or perform 
the act or duty prescribed thereby, and to this extent such legislation is valid.” 


The Public Service Act under consideration was held invalid. It is submitted that it 
would be hard to find a moral obligation to pay income taxes. 

The more recent Kansas cases dealing with the constitutionality of retroactive legisla- 
tion have been decided in the main by determining whether the statute disturbs “vested 
rights”. Douglas County v. Woodward, supra, Jones v. Hickey, 80 Kan. 109, 102 P. 247 
133 A.S. 190 (1909) (statute upheld); Walford v. Noyes, 82 Kan. 118, 107 P. 795 (1910); 
Washburn v. Board of Commissioners, 103 Kan. 169, 172 P. 997 (1918); School Dist. 
No. 37 v. Board of Education, supra; State ex. rel. v. Public Service Comm., supra, (the 
statute was held unconstitutional mainly because it disturbed vested rights). Income be- 
ing property, becomes vested in the individual earning it the moment he receives it, Bar- 
rett v. Montgomery County, 109 Kan. 685, 201 P. 1098 (1921). In the latter case the 
legislature had declared that county recorders should not be entitled to be paid certain 
fees provided for in a previous statute, though earned prior to the second statute. The 
statute was held unconstitutional on the ground that the recorder had a vested interest 
in his earned income, not on the ground that the statute violated the contract clause of 
the Federal Constitution, because there is no contract between the state and its officers. 
Hiner v. Miami County Commissioners, 9 K.A. 542, 59 P. 382 (1899). Income could 
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hardly be said to be vested when earned when the legislature wants to deprive the owne 
of all of it, as in the Barrett case, and not vested when the legislature wants to deprive th 
owner of part of it, under an income tax statute. 

Thus, according to the trend of Kansas authority, retroactive operation of the Kap. 
sas Income Tax Law might well be held unconstitutional by the Kansas Supreme Cogn 
on either of two theories, one that it disturbs vested rights, or two that there is no mor 
obligation to pay general taxes. A decision holding the Kansas income tax statute invalid 
on either theory would, of course, be based on the due process clause of the Fourteenth 
Amendment. However, it has been suggested that the tax is merely measured by the 
income received from January 1, to December 31, and is really a personal tax levied o 
the individual on December 31, and is therefore not retrospective at all, and is conse. 
quently constitutional. Dissenting justice in Smith v. Dirckx, supra; C. R. Smith, Retro 
active Taxation, 33 Yale Law Journal 35. But such construction is contrary to the very 
words of the Act: “A tax is hereby imposed upon the entire net income of every resident, 
and upon the net income of every non-resident derived from sources within this state . . .” 
R.S. Kan. 1933 79-3203. (Italics the writer’s.) Furthermore, it seems that there would be 
no jurisdiction to tax non-residents should the tax be measured merely by the income 
earned in the state, instead of being directly on the income. 

But in the last analysis, the local law of Kansas will have little effect on the validity 
of the Kansas Income Tax law, for as explained above, there is no constitutional restric. 
tion on retroactive laws in the Kansas Constitution, and all Kansas statutes that have been 
declared invalid have been held void only under authority conferred by the Fourteenth 
Amendment. Therefore, if the Kansas Supreme Court should hold the act either valid 
or invalid there would be an appeal to the United States Supreme Court, 28 United States 
Code 344. The United States Supreme Court has not passed on the constitutional validity 
of a state retroactive income tax law, but it has on four occasions held that the retrospective 
operation of the Federal Income Tax laws has not been in violation of the United States 
Constitution. Stockdale v. Ins. Co., 20 Wall. 323 (1873); Brushaber v. Union P. R. Co, 
240 US. 1, 60 L. Ed. 493, 36 S. Ct. 236, L.R.A. 1917D 414, Ann. Cas. 1917B 713 (1916). 
The United States Income Tax Statute was enacted October 3, 1913, taxing income earned 
since the preceeding March 1, a “limited” amount of retroactivity being permitted; Tyee 
Realty Co. v. Anderson, 240 U.S. 115, 60 L. Ed. 554, 36 S. Ct. 281 (1916); Cooper v. 
U.S. 280 U.S. 409, 50 S. Ct. 164, 74 L. Ed. 516 (1930), sustaining Sec. 202, Revenue 
Act of November 23, 1921, applying to the year beginning January 1, 1921. The question 
in these Federal Cases is not precisely the same as that that would be presented should the 
Supreme Court of the United States pass on the validity of the Kansas Income Tax Law, 
for the Federal Income Tax Law must be tested by the due process clause of the Fifth 
Amendment, the Kansas Income Tax law by the due process clause of the Fourteenth 
Amendment. It has been said that the Fifth Amendment was not intended to limit the 
broad taxing power given by a prior provision of the Constitution, on the ground that the 
framers of the Constitution did not intend to grant rights and take them away at the 
same time. Brushaber v. Union P. R. Co., supra. However, otherwise the question in- 
volved under both amendments is substantially the same, and there is little doubt but 
that the Supreme Court of the United States would uphold the limited retroactive opera- 
tion of the 1933 Kansas Income Tax Statute. 
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—Leonarp O. Tuomas, 
University of Kansas Law School. 


THE DIFFERENCE BETWEEN JUDICIAL AND ADMINISTRATIVE FUNC- 
TIONS— 


In Mercantile Warehouse Company v. Johnson, 138 Kan. 889, 28 Pac. (2nd) 775, 
decided by the Supreme Court of Kansas on January 27, 1934, the questions arose first, as 
to whether the appointing of a receiver of a bank by the State Bank Commissioner is a 
judicial or an administrative act, and second, whether a receiver when passing on claims 
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inst an insolvent bank is acting in a judicial capacity. With almost no discussion the 
court held it to be the exercise of administrative power. 
This case is unsatisfactory in that it represents a rather unfortunate practice quite 






Kap. I frequently followed by courts when, with respect to similar questions, they give mere 
Cour surface indications and do not explore deeper into the fundamental and distinguishing 
Nora] features, if any, between administrative functions and those which are judicial. With 






















valid He the rapid and prodigious rise of administrative agencies, brought into existence to cope 
“enth with new and difficult problems of government, and generally requiring special skill, 
the knowledge and speedy action, and which experience has amply shown the judicial tribu- 
d nals are incapable of handling, it becomes important to know whether powers of govern- 
onse. ment must as a matter of law be exercised by administrative agencies or by the courts. 
ctro. The purpose of reported judicial opinions is to afford a basis for predicting future 
Very judicial action and an ability thus to surmise what the courts will say what the law is. This 
lent, case apparently is no aid at all in regard to what is proper administrative as contrasted with 
. judicial action. 
1 be The judicial power under the Kansas Constitution is perhaps the adjudication of 
ome rights based on the common law and also those functions exercised by 1607 (the date of 
the first English settlement in Jamestown), R.S. 77-109, even though perhaps, no con- 
dity troversy or dispute involving the legal rights of individuals is before the court. 
ric- In this case the court quoted from Jeffries v. Bacastow, 90 Kan. 495 (1913): 
eee “The fact of insolvency having been discovered, the statute directs the bank 
nth “ter ° ; . ° . 
commissioner's course, and the designation by him of a person to wind up the af- 
lid fairs of the bank is no more a judicial act than his order to the board of directors to 
ws remove a dishonest cashier. His powers are purely administrative and in no way 
. infringe upon the ancient authority of courts to determine rights of person and 





property in specific controversies pending before them.” 


Yet the important thing which we must notice in the principal case is the fact that the 
court failed to distinguish, for our future guidance, how the acts and powers of the re- 
ceiver involved in the present case are distinguishable from the aforesaid “ancient authority 
of courts to determine rights of person and property in specific controversies pending 
before them.” 


How is a judicial act distinguished from an administrative act? 
The Constitution of Kansas, section 1 of Article 3, provides: 


“Section 1. Judicial power. The judicial power of this state shall be vested 
in a supreme court, district courts, probate courts, justices of the peace, and such 
other courts, inferior to the supreme court, as may be provided for by Jaw; and 
all courts of record shall have a seal to be used in the authentication of all process.” 


A definition of judicial power is found in State v. Mohler, 98 Kan. 471 (1916): 
“Judicial power is the power to hear, consider and determine controversies 
between rival litigants as to their personal or property rights and must be regu- 
larly invoked at the instigation of one of the litigants.” 
As may be easily seen, this definition is not very helpful, since all these elements appear 
to be involved in the principal case. 

The Constitution of Kansas adopts the theory of separation of powers, inasmuch as 
it provides for three departments, the executive, legislative, and judicial departments of 
government. State v. Mohler, supra. It is commonly said that the legislative department 
makes the law, the executive department enforces the law, and the judicial department 
interprets the law. These are the theoretical lines of division between the three depart- 
ments. But as a matter of practice, it has always been, especially in this later period of our 
government in view of the growing complexity of life, that only in theory are these divi- 
sion lines mutually exclusive. In fact, it is well-nigh impossible in certain cases to prevent 
one agency from partaking of the nature of two or three of these departments. 
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The fact that there is no distinct dividing line between the departments of govern. 
ment has been recognized in Kansas: 


“We know that some powers are properly exercised by one department tha 
are not strictly its own, but these are such as are expressly authorized by the 
constitution or as are necessary to its independence, or incidental to the execution 
of its essential powers. For instance, the courts appoint clerks, referees, receivers, 
masters in chancery, etc.—a power in its nature executive; and they also frame 
rules governing the transaction of their business in the future, which partakes 
of the legislative character. The executive entertains and decides applications for 
pardons, hears and determines matters incidental to the exercise of an intrinsic 
executive function, and such hearing and decision by him take on something of 
the judicial nature. The legislature appoints its officers, punishes for contempt, 
and these, as well as some other acts, partake of the executive and judicial char. 
acter.” State v. Johnson, 61 Kan. 803 (1900). 


And also in Martin v. Ingham, 38 Kan. 654 (1888): 


“It is true, with some exceptions, that the legislature cannot exercise judi- 
cial or executive power; that the courts cannot exercise legislative or executive 
power, and that the executive department cannot exercise legislative or judicial 
power; but it is not true that they are entirely separate from each other, or inde- 
pendent of each other, or that one of them may not in some instances control 
one of the others.” 

The fact that the functions of several departments overlap, is not of itself an over- 
whelming evil, is brought forth by the court in The State v. Johnson, supra: 

“I am, however, unable to sustain the position of the petitioner and hold that 
the vesting of judicial power in an executive officer, and requiring him to per- 
form both executive and judicial functions, is a sufficient objection to the statute. 
It is highly important to separate the legislative, judicial, and executive functions, 
and that the officer of one department should not exercise the functions conferred 
upon another. Under our system, however, the absolute independence of the de- 
partments, and the complete separation of the powers is impracticable, and was 
not intended.” 

With such a voluminous burden of business pressing upon each of the three depart- 
ments, it becomes a necessity to delegate certain specified powers and functions to many 
agencies, which may be essentially and exclusively administrative or judicial, as the case 
may be, or their functions may be so complex as to give them authority to do administra- 
tive as well as judicial acts. In such cases it becomes very important to keep in mind the 
historical and functional aspects of the doctrine of the separation of powers. In this way 
we can put in the proper department each of these agencies, or in case it is impossible to 
put an agency in any one department because of its varied functions, the court should 
recognize this impossibility. 

In the principal case, after reading the statute under which the receiver was appointed, 
and citing from several cases which appear to agree with the result reached here, the court 
makes the statement that the receiver was acting in an administrative and not in a judi- 
cial capacity, without delaying further to find in what respects an administrative act 
differs from a judicial act. 

And yet the court should have been warned by its own investigation that here is a 
larger problem than appears on the surface. The opinion states that prior to February 12, 
1908, whenever the bank commissioner became satisfied of a bank’s insolvency, it was his 
duty to report the fact to the attorney general, who instituted proceedings in the proper 
court for the purpose of having a receiver appointed to wind up the affairs of the bank. 
“By the enactment of chapter 14 of the Laws of 1908, however, a radical departure was 
made in that the bank commissioner appoints the receiver, who shall take charge of the 
bank and its assets and wind up the affairs and business thereof, and pay over all moneys 
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received by him to the creditors of the bank as ordered by the bank commissioner. Under 
the statute, the only recourse he must make to the district court is for authority to sell or 
compound all bad or doubtful debts due to the bank, or sell real or personal property of 
the bank.” 

It appears to the writer that since before the act of 1908, the receiver was appointed by 
the court, that there might have been some merit in the argument that the receiver was 
acting in a judicial capacity, or at least sufficient merit to cause the court to inquire very 
carefully into the matter. 

It also appears that the fact that the legislature has now authorized the bank com- 
missioner to appoint a receiver, instead of having the court do so, by that fact alone, has 
tended to influence the court toward the opinion that this is an administrative act, and 
has therefore lost sight of the larger and more fundamental distinction which might be 
drawn by careful research. Yet the court has held in Childress v. Fox Mining Co., 130 
Kan. 402 (1930) that a statute (R.S. 60-1201) which provides that a receiver may be 
appointed by a court to subject property, or a fund to a claim of a creditor or at the 
instance of anyone interested in any property or fund, and where it is shown that the 
property or fund is in danger of being lost. Analytically the court here seems to be doing 
the same thing that the Bank Commissioner does when the latter appoints a receiver of 
an insolvent bank. Moreover, the court and the bank receiver both appear to be adjudicat- 
ing claims against the corporations concerned. 

From a general observation of the Kansas cases it seems that the court will not de- 
clare unconstitutional an act which merely reposes in an agency of one department, duties 
which are in their nature both administrative and judicial. But they do seem to draw a 
distinction in cases where the exercise of the judicial power is in connection with the same 
set of facts involved in the exercise of the administrative power, and in which the agency 
itself is involved and interested: 


“Other instances might be cited, but these are sufficient to show that the 
legislature may confer judicial powers upon an executive officer, provided such 
duties are not inconsistent with those required of such officer. No case has been 
sustained, however, where the new duties conferred upon an officer were incom- 
patible with those already imposed by such office. When the petitioner refused 
to answer the question, and a controversy arose, he was, in effect, accused of an 
offense. The state was the plaintiff and the petitioner the defendant. The county 
attorney is the representative of the state, and required to appear in all prosecu- 
tions in its behalf. When the issue was then formed, the position of county at- 
torney and judge became antagonistic, and the duties of the respective places 
incompatible. It is not within the power of the legislature to make a judge an 
arbiter in his own cause, and to give an attorney for one of two adverse parties 
the power to determine the controversy is wholly inconsistent with our system 
of jurisprudence.” In re Sims, 54 Kan. 1 (1894). 


And likewise to the same effect: 

“Executive officers are often charged with duties so far judicial in their na- 
ture that they require the investigation and decision of questions involving valu- 
able rights. The principle requiring the separation and independence of the 
three departments of government, the executive, legislative, and judicial, does 
not demand the absolute isolation of each from the others. One person may exer- 
cise different duties not clearly assignable to the same department, where there 
is no inconsistency between them. But the same officer or body may not act in 
different capacities with respect to the same subject matter.” Allen v. Burrow, 
69 Kan. 812 (1904). 

It would seem, in the face of these decisions, that the case under discussion is of the 
latter class. Here the receiver appears to be deciding a case or controversy between ad- 
verse parties, which decision involves property rights. This seems of itself to be in the 
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nature of a judicial act. Yet it also appears that the receiver, who is deciding the cop. 
troversy, is one of the adverse parties, and is interested in his official capacity in the out. 
come of the controversy. 

This case seems to indicate that the receiver had authority to wind up the affairs of 
the bank, that the only recourse he must make to the district court is for authority to sell 
or compound bad debts or to sell real or personal property, and that in all other respects 
he is not held accountable to a court. Does this decision, holding that the court in this 
case was without jurisdiction to hear the application of appellee and grant the restrain. 
ing order, mean that the decree of the receiver is final and cannot be appealed from? 
If the receiver is given power to hear and determine controversies, without any judicial 
control, so that his decree is final, does not this partake of what is generally understood 
to be the duties of the judiciary? Is this a function which an administrative body is 
authorized to do? If so, where may the line be drawn between administrative and judi- 
cial acts? 


The court quotes with apparent approval this statement made in Labette County 
Comm'rs v. Peterson, 118 Kan. 564 (1925): 
“The conclusion here reached takes nothing from the powers of a court of 
general jurisdiction to make a judicial inquiry touching the dissipation of a 
bank’s assets by or through a receiver, his clerks, assistants, attorneys, etc., in a 
proper proceeding for that purpose. No such case is presented here.” 
And yet in the present case, it seems that this very right was refused, with no discus 
sion or justification made by the court. 


The subject is thrown into greater confusion by the following statement in Miller 
v. Clark, 62 Kan. 287 (1900): 
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“It is objected that the state officers constituting the tribunal mentioned are 
clothed with judicial power from which there is no appeal, and therefore that 
the legislature has created a court not named in the constitution and not inferior 
to the supreme court. It may be conceded that this tribunal is endowed with 
quasi-judicial power. It is important that it act expeditiously, and to permit ap- 
peals or proceedings in error to be taken from its decisions would often defeat 
the purpose of its creation. The right of appeal is not an inherent one. Such right 
did not exist at common law, and has always been statutory. The legislature may, 
within constitutional limits, regulate the mode of procedure and prescribe the 
acts that must be done by a party who desires to perfect an appeal. The subject 
is legislative, and the discretion of the legislature cannot be controlled by the 


courts, although the latter may adjudge enactments which may violate the con- 
stitution to be void.” 


In relation to these very questions also appears a statement of the court that “when 
the receiver appeared and objected to the court’s jurisdiction, the objection should have 
been sustained.” Does the court mean by this statement, that because of procedural rea- 
sons, the receiver never having received actual notice of the application of appellee and 
the restraining order of the court, that he was not properly brought before the court as a 
party to the proceeding? Or does the court mean that by virtue of the power given to 
the bank commissioner and the receiver by statute, the court does not have jurisdiction 
over the parties nor the subject matter? If the latter, does not the bank commissioner 
give the order of the receiver the finality of a decree of a court? Is not this the exercise 
of a function which is generally thought of as the function of the judiciary? At any rate 
the question is a sufficiently close and important one to necessitate the court’s taking a 
more careful and painstaking research into the underlying principles connected with 
the question. 

Perhaps some practical distinctions can be drawn between administrative and judicial 
action. If any legal right based on or emanating from the common law is in dispute the 
proper tribunal for its adjudication is a court. Thus, perhaps new statutory rights created 
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in derogation of the common law, might under the separation of powers clause of the 
constitution, be legally vested either in a court or in an administrative tribunal, as long, 
at any rate, as recourse to a court is not foreclosed so far as questions of law are con- 
cerned. It might be that a workable solution is found in the language in Tutun v. United 
States, 270 U.S. 568 (1926). Although not based on the common law and involving not 
a legally vested right but an unusual privilege granted by a sovereign government, the 
Supreme Court of the United States held here that a naturalization proceeding is a judi- 
cial function, and Mr. Justice Brandeis, for the Court, said: “Whether a proceeding which 
results in a grant is a judicial one, does not depend upon the nature of the thing granted, 
but upon the nature of the proceeding which Congress has provided for securing the 
grant. The United States may create rights in individuals against itself and provide only 
an administrative remedy. United States v. Babcock, 250 U.S. 328, 331. It may provide 
a legal remedy, but make resort to the courts available only after all administrative remedies 
have been exhausted. Compare New Orleans v. Paine, 147 U.S. 261; United States v. 
Sing Tuck, 194 U.S. 161; American Steel Foundries v. Robertson, 262 U.S. 209. It may 
give to the individual the option of either an administrative or a legal remedy. Compare 
Clyde v. United States, 13 Wall, 28; Chorpenning v. United States, 94 U.S. 397, 399. 
Or it may provide only a legal remedy. Compare Turner v. United States, 248 U.S. 354. 
Whenever the law provides a remedy enforceable in the courts according to the regular 
course of legal procedure, and that remedy is pursued, there arises a case within the 
meaning of the Constitution, whether the subject of the litigation be property or status. 
A petition for naturalization is clearly a proceeding of the character.” 

We might very briefly summarize by observing that both history and expediency 
give us the answer to questions like those involved here. The former takes precedence 
only in clear and unmistakable cases. Otherwise the courts will try to ascertain how well 
an agency functions, and are reluctant to treat the principle of separation of powers as a 
technical rule of law but rather as a political formula, created in the interest of good 
government. 
—Hersert Hy canp, 

University of Kansas Law School. 


REPRESENTATIVE SUITS—Res Adjudicata— 

In 1924, Looker, a lot owner in Kansas City, brought an action against the city, al- 
leging inter alia, “that . . . plaintiff brings this action in behalf of himself and others 
similarily situated . . .” to prevent the city from carrying out a certain contract for a 
sewer. When the case came on for trial, Looker had sold his lot and did not appear. 
However, his attorney did appear and “because of the representative character of Looker, 
the trial was allowed to go forward.” There was a judgment for the city. In 1928, the 
city assessed certain lot owners to raise funds to meet the sewer contract and the plaintiffs 
in the present case are seeking to enjoin the assessment. Among other things, the city 
pleaded res adjudicata. Held: that the present plaintiffs were not precluded by the former 
judgment. Alber et al v. City of Kansas City et al. (1933) 138 Kan. 184, 25 P. (2d) 364. 

Due to the hesitancy of the courts to enforce a decree against a person not an actual 
party to a suit, it seems only natural that courts are reluctant to act when confronted with 
a representative suit. However, the very thing that a representative suit stands for is that 
a person not a party to the suit but properly represented is bound by the decree in the 
same fashion as if he were an actual party. That is the whole theory of the suit and its 
only excuse for existence. 

To say the matters litigated were res adjudicata only as against the actual parties, 
even though a representative suit has been brought is to take all meaning out of the 
representative suit statute. The representative suit decree is an exception to the general 
decree which binds only those parties to the suit, but it is an exception founded on sub- 
stantial reasons in that the questions involved are questions of common or general in- 
terest and the interested parties are properiy represented in court. The remaining incon- 
veniences arising from the adjudication of the rights of parties not present are over- 
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shadowed by the conveniences; i.e., the saving of time and labor to the courts as well as 
a more efficient administration of justice. 

Although the statute, Kan. R.S. 1923 60-413, says “sue or defend for the benefit of 
all”, certainly it presents no argument to the well-founded principle that matters adjudi. 
cated are concluded by the decree. If a representative suit is lost, the parties represented 
should no more be allowed to reassert their rights, if properly represented, than should a 
court deny a represented party the fruits of the decree. It would be an unusual rule of 
law which would permit representative defendants and then deny to the plaintiff the right 
to enforce his decree against any except the actual parties. 

The authority is plentiful to the effect that matter adjudicated in a representative 
suit is res adjudicata against the represented parties. Supreme Tribe of Ben Hur y, 
Cauble (1920) 255 U.S. 356, 41 Sup. Ct. 338; Branson v. I.W.W. (1908) 30 Nev. 270, 
95 P. 354; Lindsay-Strathmore Irr. Dist. v. Superior Court (1920) 187 P. 1056, (Cal.); 
Evenson v. Spaulding (1907) 150 Fed. 517, 82 C.C.A. 263; Reynolds v. Davis (1908) 
198 Mass. 294, 84 N.E. 457. 

Neither does actual knowledge of the suit seem to be required—MclIntosh v. Pitts- 
burg (1901) 112 Fed. 705; Harmon v. Auditor (1887) 123 Ill. 132, 13 N.E. 161—nor 
does it seem that it should be necessary for the actual parties to give the represented parties 
notice—Florsheim v. Board (1922) 28 N.M. 330, 212 P. 451; cf. Halse v. Heitzig (1911) 
159 Cal. 569, 114 P. 816—but the right to intervene should be permitted if the represented 
party has knowledge and does not like the manner in which the trial is being conducted. 
Lindsay-Strathmore Irr. Dist. v. Superior Court (1920) 187 P. 1056 (Cal.). 

There seems to be a conflict of authority as to whether a representative suit can be 
had under a situation covered by the mandatory provision of the statute; viz. “Parties 
united in interest must be joined.” Kan. R.S. 1923 60-412. It is submitted that the better 
view allows the representative suit to be maintained in such cases, and the view is sup- 
ported by sound authority. Hodges v. Nalty (1899) 104 Wis. 464, 80 N.W. 726; Platt 
v. Colvin (1893) 36 N.E. 735 (Ohio); Castle v. City of Madison (1902) 113 Wis. 346, 
89 N.W. 156. 

To deny a representative suit if the parties come under the mandatory provision 
would often result in a failure of justice, for this is the very situation in which one must 
be allowed to represent many. Considerations other than many parties, such as a party 
being outside the jurisdiction or unborn which makes it impossible or impracticable to 
bring them before the court, are very important. To deny a representative suit here is to 
deny to the litigant the right of having his question settled and a consequent negation of 
his right. 

Though to allow one to represent many in a case where the parties come under the 
mandatory provision statute has been called an indulgence of the court. Blume: The 
“Common Questions” Principle in the Code Provision for Representative Suits, 30 Mich. 
L.R. 879; it would nevertheless seem the sensible and desirable thing to do if the parties 
are “many” (more than two) and it is impracticable to bring them before the court. Such 
a construction does no violence to the statute and the benefit to parties united in interest 
may be very great. 

If the parties are united in interest, the interest of one is the interest of all so that 
the one acting as a party would be truly representative. 

There would seem more reason to allow a class suit in the mandatory joinder cases 
than in the permissive joinder cases. In the latter, the procedure is permitted largely as a 
matter of convenience to the courts to avoid a multiplicity of suits. If the case is one of 
permissive joinder the parties should be “very numerous”—perhaps fifty or even a hundred 

—as distinguished from “many”—two or more—in the cases of mandatory joinder. The 
courts are not concerned with a failure of the law suit in the permissive joinder cases, for 
the party may proceed alone if representation is denied. 

That a representative suit can be had in situations falling under the permissive joinder 
statute is supported by an abundance of authority. Skinner v. Mitchell (1921) 108 Kan. 
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Div. 368, 218 N.Y.S. 483. 


Though expressing doubt as to whether the party represented is ever bound by the 
result of a representative suit, the principal case undoubtedly comes to the correct con- 
dusion as the party to the prior litigation was not typical of the parties that he was sup- 
posed to represent and the situation was not a proper one for a class suit. 


William Allen White of Emporia recent- 
ly addressed the Wichita Bar Association 
at one of its Saturday luncheons on the sub- 
ject of Russia. About one hundred and 
fifty were in attendance. 

* - . 


The Topeka Bar Association held its 30th 
annual meeting and banquet on Saturday, 
March 10, 1934, at the Hotel Jayhawk, Mr. 
Bennet R. Wheeler, retiring president, pre- 
siding. In the morning a discussion of the 
somewhat startling opinion of the United 
States Supreme Court upon the Minnesota 
mortgage moratorium law was presented by 
Mr. Balfour S. Jeffrey for the majority 
opinion, and Mr. Ralph M. Hope for the 
minority opinion. Judge Andrew A. Bruce, 
of the School of Law at Northwestern Uni- 

* * * 

The annual banquet of the Crawford 
County Bar Association was held at Pitts- 
burg, Kansas, on Saturday, March 3, 1934, 
at 7:30 o'clock p.m. President J. M. Challis 
of the State Bar Association and Judge 
Richard J. Hopkins were the principal 
speakers. 

Approximately seventy-five lawyers from 
southeastern Kansas and southwestern Mis- 
souri were in attendance. 

+ ” * 

Mr. Clement Hall, Coffeyville attorney, 
has recently accepted a position with the 
Home Owners’ Loan Corporation and is 
now making his residence in Chanute, Kan. 


Judge E. C. Cole arrived at Great Bend 
March 6, 1879, stuck out his shingle as a 
lawyer, and says he has been making an 
honest living ever since, a period of only 
55 years. 
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$61, 197 P. 569; McKenzie v. L’Amoureux (1851) 11 Barb. (N.Y.) 516; Dewey v. St. 
Albans Trust Co. (1887) 60 Vt. 1; United Cloak Assn. v. Segman, (1926) 218 App. 
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—Crark M. FLemine, 
University of Kansas Law School. 






Paul Ward, of Hays, the newest and 
youngest member of the Ellis County 
Bar, has opened an office in the First Na- 
tional Bank building. Mr. Ward was 
raised in Hays, is a graduate of the local 
high school, of Kansas University, where 
he received his A.B. degree, and of the 
Washburn College Law School. Mr. Ward 
was recently elected president of the Ellis 
County Young Republican Club. 

* 









versity, delivered an address upon the na- 
tional industrial recovery act as it is being 
enforced in the state of Illinois. Judge 
Bruce is chairman of the Board which en- 
forces the N.R.A. in the city of Chicago 
and in the state of Illinois. 

Lunch was served to the members of the 
Bar and their guests on the Roof Garden 
of the Hotel Jayhawk. In the afternoon 
Col. John S. Dean addressed the meeting 
concerning the proposed child labor amend- 
ment to the federal constitution. After the 
election of officers the meeting adjourned 
until the banquet at the same hotel that 
evening, at which Judge George T. McDer- 
mott presided as toastmaster. The speakers 
at the banquet were Harry W. Colmery, 
James M. Challis, president of the State 
Bar Association, Judge John S. Dawson, 
Judge Bruce, and the newly elected presi- 
dent, Mr. Edwin A. Austin. 

The meeting was attended by over one 
hundred attorneys, including a number of 
visiting lawyers. ; 

* * * 

The Clay County Bar organized on 
March 28, W. T. Roche being elected pres- 
ident and J. H. Wilson, secretary-treasurer. 
At that time the creation of a county court 
was recommended. 
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Thomas A. Fairchild, 79, former pro- 
bate judge and former county attorney of 
Jackson county, died at his home in Hol- 
ton on March 2. He was a native of 
Iowa. He has served two terms as probate 
judge. Also served as city attorney of Hol- 
ton. 

* 7 o 


A. M. Thomas of Topeka, a colored 
member of the Bar, recently died. Mr. 
Thomas had the respect of his fellow mem- 
bers of the Bar. 


The Montgomery County Bar Associa- 
tion is planning its regular quarterly 
luncheon on May 7th. Although the pro- 
gram has not been completed at this time, 
plans are being made for an out-of-town 
speaker of note, and other entertainment 
for the members of the Association. The 
quarterly meetings of the Montgomery 
County Bar Association are always well 
attended and have proved enjoyable occa- 
sions for the members of the association. 

J. A. Fleming, long in practice at Sa- 
lina and Topeka, has removed to Kansas 
City, Kansas, with offices at 640 Minnesota 


Avenue. 
* o * 


Hon. W. B. Ham of Stockton, Judge of 
the Thirty-fourth District, died at his home 
in Stockton, Sunday, April 1st. Judge Ham 
came to Stockton from Warsaw, Missouri, 
about fifty years ago, and for many years 
was a leading member of the Bar of North- 
west Kansas. He was county attorney of 
Rooks county, and represented that coun- 
ty in the state legislature in the 1905 and 
1907 sessions. Later, he was a member of 
the State Board of Regents, and while serv- 
ing in that capacity sustained an injury in 
an accident, which necessitated his retire- 
ment from active practice for a number of 
years. In 1929, he was appointed judge 
of the Thirty-fourth Judicial District to 
fill a vacancy caused by the resignation 
of Hon. Charles I. Sparks, who was elected 
congressman from the Sixth Congressional 
District. Judge Ham was elected judge 
for the regular term at the general elec- 
tion in 1932, and was still serving at the 
time of his death. Judge Ham had been a 
member of the Bar Association of North- 
western Kansas since its organization. 
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A committee of the Wichita Bar Associa. 
tion composed of Claude I. Depew, Ray 


Tinder, E. P. Villepigue, R. Bowland 
Ritchie, Dale M. Bryant, Z. Wetmore and 
H. C. Osborne filed injunction suits jp 
the District Court of Sedgwick county, 
Kansas, one against -The Wichita Associa. 
tion of Credit Men and M. E. Garrison, its 
manager, and the other against The Wich. 
ita Retail Credit Association, seeking to 
enjoin these associations from doing things 
that were considered by the committee and 
the association as constituting the practice 
of law. The members of the committee were 
named as plaintiffs in the suits. 

Counsel for The Wichita Association of 
Credit Men filed a demurrer to the petition, 
At the argument and in the briefs their 
principal contention was that the plaintiffs, 
either as individual lawyers or as represen- 
tatives of an association of lawyers, had no 
capacity to maintain a suit for injunction 
against persons or corporations charged 
with practicing law unlawfully. They as 
serted that only the state could question the 
right of an unauthorized person to engage 
in the practice. 

Judge Pierpont, before whom the demur- 
rer was argued, has recently announced his 
decision overruling the demurrer and order- 
ing the defendants to answer. 

The defendant in the other case has filed 
some motions which have not been present- 
ed to the court, awaiting the decision of 
Judge Pierpont on the demurrer in the 
other case. 

The attorney general of Kansas filed ac- 
tions in quo warranto in the supreme court 
of the state of Kansas against each of the 
associations above referred to. The basis of 
these suits was that these incorporated as- 
sociations were not authorized by their 
charter to engage in business for profit 
and also the ground that they were unlaw- 
fully engaging in the practice of law. The 
Wichita Retail Credit Association consented 
to a decree in the supreme court which pro- 
vided that it should amend its charter 
properly to cover the activities in which it 
proposes to engage that do not constitute 
the practice of law, and at the same time 

agreed to stop doing the things that it had 
been doing which were claimed to consti- 
tute law practice. 

















Raymond Belt, Coffeyville attorney, re- 
cently became the proud father of a daugh- 


ter. 
. * * 


The quo warranto suit against The 
Wichita Association of Credit Men was 
filed more recently and no action has been 
taken in it by the supreme court up to this 
time. The plaintiffs in the cases pending 
in the district court of Sedgwick County, 
Kansas, are represented by H. W. Hart, 
Austin M. Cowan and George Siefkin of 
Wichita. The defendants, The Wichita 
Association of Credit Men and M. E. Gar- 
rison, are represented by Fred Hinkle of 
Wichita and W. L. Cunningham of Ar- 
kansas City. Wall, Winsor & Boyer of 
Wichita represent The Wichita Retail Credit 
Association. 

. . * 

Albert J. Harno, sometime Professor of 
Law at the Law School of the University 
of Kansas, now Dean of the School of Law, 
University of Illinois, recently edited a col- 
lection of cases on criminal law and crim- 
inal procedure that has been published by 
Callaghan & Congo, a 


> 

Morgan H. Cole of Colby was married 

December 29, 1933, to Miss Thelma Big- 

gers of Hereford, Texas. 
7 = 


* 

E. B. Smith of Topeka, a member of the 
firm of Fisher, Snattinger & Smith, died 
on February 1, 1934, from a heart attack. 
For seventeen years Mr. Smith had been 
an active member of the above law firm 
and before that period he spent nearly thirty 
years as lawyer, editor and educator in 
Larned, Great Bend and Nickerson. He 
began as a teacher in Steuben County, In- 
diana, was principal of the Reno County 
High School and for nine years in the Cen- 
tral Normal College at Great Bend. He 
founded and was made president of the 
Nickerson College. He was also editor for 
two years of the Larned Chronoscope. He 
is survived by his wife, a daughter, four 
grandchildren and a brother. 

* * . 


On February 1st, 1934, Stuart T. Mc- 
Alister of Topeka, a graduate of Wash- 
burn College, became associated in the prac- 
tice of law with Payne H. Ratner of Par- 


sons. 
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Frank J. Merrill of Paola has become 
Field Officer for the Parole and Social Di- 
vision of the State Board of Administra- 
tion for Wyandotte, Douglas, Johnson and 
Miami counties. Part of his work is to give 
personal attention to paroled convicts. 

* . 7 


At the last meeting of the Cowley County 
Bar Association the following officers were 
elected: Stewart S. Bloss, president; Harry 
V. Howard, vice-president; Fred G. Leach, 
secretary-treasurer. These officers hold for 


the year 1934-35. 
. 


Eugene S. Quinton of Topeka died on 
April 16, 1934, aged 75. After graduating 
from the University of Iowa with the de- 
grees of A.B. in 1883 and LL.B. in 188s, 
Mr. Quinton settled in Topeka in 1885 and 
was for years an active member of the bar. 
At one time he had a large practice. He 
had also been actively connected with cer- 
tain real estate additions. His brother, 
Judge Alfred B. Quinton of Washington 
survives him. 

+ * * 

A P.W.A. project which is now being 
completed will add to the court room of the 
United States District Court in Topeka the 
portraits of Judges McDermott, Pollock and 
Hopkins, who are at present upon the 
bench, and of former Judge David J. Brew- 
er of Leavenworth (later an associate jus- 
tice of the Supreme Court of the United 
States), and of former Judge William C. 
Hook of Leavenworth, of the Eighth Cir- 
cuit Court of Appeals of the United States. 
The portraits have been painted by Allen 
Sells of Topeka as a part of the govern- 
ment work for the relief of artists. In ad- 
dition to these portraits, Mr. Sells has also 
restored and cleansed portraits of former 
judges of the court, including Judge Archi- 
bald L. Williams, Judge Cassius M. Foster, 
and Judge John F. Dillon. 

Mr. Sells has also recently completed for 
the Topeka Bar Association a portrait of 
Judge Otis E. Hungate of the State District 
Court. 

> . . 

R. B. McDermott of Winfield, Probate 
Judge, resigned his position, effective April 
1, 1934. He has gone to Tulsa, Oklahoma, 
where he will enter the general practice of 








302 


law with Charles A. Coakley, 506 Beacon 

Life Building. Mr. McDermott has made 

a very fine and efficient probate judge. His 

resignation came as a surprise but it is un- 

derstood that he has made an exceptionally 

good connection in Tulsa. 
* * 


Basil W. Kelsey and Miss Elizabeth L. 
Scott were married in Ottawa February 7. 
Mr. Kelsey has just been made a partner 
with Fred M. Harris of Ottawa, senator, 
attorney and member of Board of Regents. 

* * * 

Wint Smith has been made Chief of 

State Highway Police of Kansas. 


Paul Ward has opened a law office in 
the First National Bank Building at Hays. 


Hal Sheappard has returned from Texas 
where he was with the International Har- 
vester Company and has gone into a law 
partnership at Salina. 

* * 7 

Gilbert H. Frith of Emporia, Past Presi- 
dent of the State Bar Association, died from 
heart trouble, 3:00 A.M., May 19, at his 
home, aged 44 years. He was the son of 
J. Harvey Frith of English birth, a graduate 
of Oxford and of the Harvard Law School, 
who was also a lawyer at Emporia. 

Gilbert Frith graduated from Kansas Uni- 
versity in 1910 and immediately began the 
practice of his profession in Emporia. He 
became a partner of the late Henry Gans, 
well known to all Kansas lawyers of twenty 
years ago, and in later years had associated 
with him several younger men of promise 
and ability. His practice was general, al- 
though he represented many corporate in- 
terests, including the Southwestern Bell 
Telephone Company, the Kansas Power & 
Electric Company, the Santa Fe Railroad, 
and various banks and mortgage companies. 
He was appointed Referee by the District 
Court of Shawnee County in the import- 
ant fire insurance rate litigation in 1922. 

He served in the army during the World 
War. He was President of the State Bar 
Association from 1932 to 1933. 

In 1914 he married Ethel Houston of 
Wichita, and is survived by his widow, two 
children, Mary K. and Houston, and two 
sisters. 
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Such are the simple annals of his lif. 
How poorly they reflect the brilliance of his 
mind, the grace and charm of his manner 
and the warmth of his heart. No man i. 
all the world was more loved by his 
friends. Those of us who have lived 
his side, who have shared the delightful 
hospitality of his beautiful home, who have 
been welcomed by Gilbert and Ethel a; 
their friends, who have traveled day after 
day to far places with him, know that we 
will never see his like again. A great gen. 
tleman has gone from us. 

Even in the last few years when Gilbert 
was not always at his best, we loved him. 
With our sorrow there is joy in the mem- 
ory of the many happy hours that we spent 
with him. We are grateful to the Provi- 
dence which permitted us to know and to 
be with one, who in so many ways towered 
above us. 

The thought of him will always be one 
of the great lights in a constellation of 
glorious memories. 

By a friend. 
7 


. s 

George Stallwitz was married January 
27, 1934, to Miss Mary Virginia Coyne of 
Salina. Mr. Stillwitz is with the law firm 
of Vermilion, Evans, Carey & Lilleston in 
Wichita. 

* * * 

A new law firm at Onaga has been 
formed by Albert M. Cole recently of Hol- 
ton and D. C. Hill of Wamego. Mr. Cole 
has been County Attorney of Jackson Coun- 
ty for eight years and was City Attorney 
of Holton four years. Mr. Hill is on his 
second term as County Attorney of Potta- 
watomie County. 

* . * 

Archie D. Neale, 73, a leading lawyer 
of Southeast Kansas, died at his home in 
Chetopa, February 25. A broken hip re- 
ceived years ago resulted in paralysis. His 
widow, Mrs. Nannie Neale, was a daugh- 
ter of the late Albert P. Morehouse, who 
was governor of Missouri from 1887 to 1889. 

Mr. Neale moved to Chetopa in 1869 
with his parents. He studied law with his 
father, the late Leroy Neale, many years 
United States commissioner here, and was 
admitted to the bar in 1889. He was ad- 
mitted to practice in the United States court 
in Indian territory at the first term of that 
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court held at Muskogee. He served as as- 
sistant county attorney of Labette County 
and as city attorney of Chetopa twenty-five 

. He had a law library of nearly 2,000 


volumes. 
a . * 


Ellis Fink of the Winfield Bar was ap- 
pointed by Governor Landon to succeed 
R. B. McDermott as Probate Judge of Cow- 
ley County. The appointment was effec- 
tive April 1 but Judge Fink was slightly 
delayed in taking over the duties of the 
office due to the fact that he became en- 
tangled with an automobile on the streets 
of Arkansas City and came out second 
best. His injuries were not serious and he 
expects to actively take charge of the office 
of the Probate Judge within a few days 
after his appointment. 

. * ” 

T. M. Flick who has been practicing law 

at Goodland has moved to Abilene and 


will continue in the practice there. 
. * * 


Lawrence F. Day, former county attor- 
ney of Atchison County, and judge of the 
city court of Atchison, was appointed judge 
of the Second District to succeed the late 
Judge W. A. Jackson, upon unanimous 


recommendation of the county bar. 
= * * 


Samuel M. Porter, 84, pioneer Kansas 
lawyer, former Kansas State Senator, rail- 
road builder and a resident of Caney, Kan- 
sas, for more than fifty years, died at his 
home in Caney on February 27, 1934. Fu- 
neral services were conducted from the 
home on March 1, 1934. The members of 
the Montgomery County Bar attended in a 
body. The death of Senator Porter removed 
one of Kansas’ most highly esteemed pio- 
neers, and one who has had more to do 
with the upbuilding of southeast Kansas 
than any other man. He was directly re- 
sponsible for the extension of what is now 
the Kansas City-Tulsa branch of the Santa 
Fe, from Havana to Caney, and later on 
from Caney to Collinsville. He not only 
promoted the financing of this railroad 
construction, but was responsible later in 
getting the Santa Fe to take it over. Sena- 
tor Porter in his active days was a great 
factor in the life of not only Caney but 
likewise Montgomery County and south- 
eastern Kansas. He was an outstanding fac- 
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tor in making his home town blossom with 
small industries in the heyday of that de- 
velopment. 

He was born on a farm near Walled 
Lake, Michigan, on December 14, 1849, 
being the second of four children. He grad- 
uated from the Michigan Law School at 
Ann Arbor in the class of 1874, beginning 
practice at East Saginaw, Michigan, where 
he remained for seven years. Failing health 
caused him to move to a milder climate, 
and he came to Kansas in 1871, at first 
settling on a farm near Caney to recuper- 
ate his strength. A few years put him back 
in physical form and he began the practice 
of law at Caney with exceptional success. 

In December, 1874, Mr. Porter was unit- 
ed in marriage to Miss Susan Hoyt in 
Michigan, who died five years later, leav- 
ing two daughters. In December, 1883, he 
married Miss Elthea Smith. Senator Porter 
was the father-inlaw of Hon. Geo. H. 
Wark of Caney, Kansas. 

* . 


* 

The regular weekly meetings of the 
Wichita Bar Association are being largely 
attended and are of much value to the 
members of the bar in bringing before them 
the problems which are under discussion by 
the bar today. 

The plan as it is being operated is for 
one of the members of the bar to be as- 
signed a subject in advance, with ample 
time for preparation. Each Saturday one of 
these speakers presents the question in a 
twenty or thirty minute talk. Following this 
the subject is thrown open for general dis- 
cussion, with the result that the group is 
becoming well informed on those subjects 
which are of particular interest to lawyers. 
Within the last two weeks subjects which 
have been given attention have been: “The 
Selection of Judges” and “The Incorpora- 
tion of the Bar.” 

. * . 

George Templar of the Arkansas City 
bar has announced his candidacy for the 
Republican nomination to the House of 
Representatives from the District compris- 
ing the southern half of Cowley County. 
Mr. Templar served in the 1933 legislature 
and there made an enviable record. To date 
no one has appeared to contest his candi- 
dacy for re-election. 
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CRIME—THE COURT, THE ATTORNEY, THE DEFENDANT, THE JURY 


Are attorneys really interested in the crime problem? Are they willing to contribute of their expe- 
rience towards its solution? Speaking for yourself—What do you say? 


From the Court 

Judge Joseph N. Ulman, of the Supreme Bench, Baltimore City, Md., says: “Speaking generally, 
the immediate purpose of the criminal law is to protect society against crime; its ultimate purpose is to 
prevent the commission of crime. It is for these reasons that men are arrested, fined, imprisoned, and 
sometimes put to death.” He says we lock men up and forget them; expect them to come out new 
and better men. This “in spite of our positive knowledge that an enormous percentage of crime is the 
work of former prisoners. As a judge who takes part in the grim farce, I rebel against my own 
futility.” 

From the Arresting Officer 

O. W. Wilson, Chief of Police, Wichita, Kan., says: “Our penal institutions turning out dangerous 
criminals to make room for new crops. . . . Criminal lawyers, crooked politicians, sob sisters! Alibis 
framed, witnesses intimidated, jurors bought, prosecutors threatened! Desperate bandits released on 
inadequate and worthless bonds to continue their pillage and murder.” 

To make the picture complete he might have added, “Arresting and prosecuting officers being 
photographed with arms lovingly entwined about America’s No. 1 criminal.” 


From the Jury 
Unnamed Juror: “I wouldn't vote to convict M ” (guilty of about ten counts of embezzlement) 
“because I didn’t like the way the assistant county attorney ‘balled’ out that little woman witness.” Yes 
this really happened six months ago. A second trial resulted in prompt conviction. 


The Defendant 


“Yes, I’m guilty and I’ve served two terms in stir but I'm too smart. I won't take the witness 
stand and then the jury won’t know anything about my record and the County Attorney will have to 
keep his mouth shut.” 

Is it your idea that the defendant has the advantage or not? Remember it is better that ten guilty 
men escape, etc. That is our Anglo Saxon idea of justice. Do you believe we meant to carry that 
over 100 per cent into the machine gun, high powered automobile age? 

Just what advantage does the defendant have if any? First: Silence. Silence at arrest; silence at 
trial. In France he would be compelled to make a statement on arrest and that statement would be 
used against him. No chance to frame the alibi as Chief Wilson complains. Yet silence at accusation 
may sometimes be used against him. 

Second: A unanimous verdict by his peers. “Mr. Juror, will you maintain your opinion even though 
all the other eleven jurors be against you?” “I will.” 

Third: An unknown defense up to the very moment the prosecution closes its case in chief. 

Fourth: A twelve member jury. One becomes sick, a mistrial. 

Fifth: Beyond a reasonable doubt, repeated innumerable times. 

Sixth: Repeated and continued delays; dead witnesses, removed witnesses, influenced and intimi- 
dated witnesses. As one great defense lawyer said: “Delay is my first and mightiest defense.” 

These are just suggestions. We may decide that after all the defendant has all the worst of it. 
“Gentlemen of the jury, see what my poor client has to contend against. All the wealth and all the 
power of the great State of Kansas; this learned and astute county attorney with every process of the law 
to back him up; these trained and greedy police officers who must make a record; only you and this 
court, this judge who in his absolute fairness has seen that my humble client had a just and impartial 
trial, coupled with my untrained efforts, stand between my client and the rankest and basest injustice.” 
Yes, perhaps the defendant does have the worst of it. 

Is it advisable that something be done to change the present practice with regard to crime? 
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What would you think of requiring the defendant to file an answer five days before trial, setting out 
his defense in full as in a civil case; also listing the names and addresses of his witnesses the same as the 
sate? 

Perhaps we are not ready to abandon the unanimous verdict. Or the jury system as has practically 
come about in Maryland. 

As to speeding up trials, we, in the eighteenth district, have come close to the Milwaukee system. 
We have defendants in felony cases bound over to appear at the District Court on the second Tuesday 
after hearing instead of the next term. Then a prompt trial. 

We believe a prompt trial with speedy justice is a greater deterrent of crime than heavier sentences 
and slower procedure. 

Another simple thing is to amend the law so that police appeals will come up at once instead of 
the next term. Such an amendment was proposed some years ago but never as much as came out of 
the legislative committee. 

The subject chosen is too important to be more than touched in these chats. Just a few words, sug- 
gestions is all we attempt. Let others speak. 


COMMENTS BY JUDGES AND ATTORNEYS 

Hon. Thornton W. Sargent, president of the Sedgwick County Bar Association, and twenty-two years 
on the District Court bench, says: “The Constitution of Kansas should be amended so that either two- 
thirds or three-fourths of a jury could return a verdict in criminal and civil actions. 

“I presented such a suggestion of an amendment to the judges of Kansas a few years ago and they 
adopted it. I then presented the matter to the legislature and of course it was turned down. 

“After years of experience I found that it was almost impossible for a lawyer or judge or the Judicial 
Council to secure helpful legislation through the legislature.” 

W. M. Glenn of the Wichita Bar says: “When one has violated the law, it should be the policy of 
the law to convict him instead of allowing him to escape by purely technical objections to procedure. 
Why should the Kansas statute have the last few lines of R.S. 62-1420 reading “That the neglect or re- 
fusal of the person on trial to testify, or of the wife to testify on behalf of her husband, shall not raise 
any presumption of guilt, nor shall that circumstance be referred to by any attorney prosecuting the case, 
nor be considered by the court or jury’. If he is not guilty he will not hesitate to testify. . . . If he is 
guilty he is afraid the cross examination will break down his perjury. . . . The prosecution should be 
permitted to comment and the jury permitted to consider the circumstances.” 

Here is the opinion of a former judge and experienced attorney. Do you agree with them? If so, 
why not do something? 

D. H. Denman, attorney of Ottawa, discusses honesty of lawyers as follows: “Why all this ado about 
the lawyer? Lawyers are one of the products of society—just exactly what the people make them... . 
What per cent of your clients really desired to know what the law was—unless it happened to favor them? 
An honest client is a rare jewel in the diadem of a lawyer's collection. It is not the lawyer that needs 
reforming, nor the procedure, nor the courts, but the clients. . . . The remedy is to reform the thought 
of the community along the lines of common honesty and that will automatically settle the lawyer 
problem. Fundamentally the LAWYER is the most honest and dependable among all professions and 
businesses.” 

This is a new thought. A new idea. How does it strike you? Perhaps we had better call in the 
ministerial group for examination. 

Here’s a thought we left out of a letter from J. E. Addington of Topeka last time for lack of space. 
But it’s good. “Lawyers and citizens have to criticise judges as well as other public officials. If they did 
not do so the bench would be dominated by cheap politicians—too many of them now. If a judge plays 
favorites or indulges in conduct unbecoming a judge, a lawyer should not hesitate to say so at any 
time or place.” 

A Hutchinson lawyer, too modest, offers this: “We've babied criminals until we have produced the 
machine gun, sneaking kidnapper, who ought to be wiped off the earth with his own machine gun.” 
This lawyer ought to use his name. It might make him Attorney General. 

By the way, in the last number we raised the issue of the use of the word lawyer and attorney. 
Have you noticed how thoroughly Justice Harvey in ex rel. vs. Perkins, 138 Kan. 899, answered that 
question? 

Jos. E. Lynch, attorney of Herington, offers one definite suggestion: “I suggest that in all felony 
cases, upon the conviction or plea of guilty, the jury or court determine the exact period of punishment. 
In jury cases where the jury found the defendant guilty, but were unable to agree upon a definite sen- 
tence, then the court would determine a definite sentence for the defendant. All paroles to be abolished.” 
The italics are ours. Here is one writer who evidently believes the parole law is not good. Incidentally a 
number of district judges have privately expressed the wish that they did not have parole power in any 
felony cases. 

Donald Muir of Anthony, a former county attorney, legislator and gubernatorial candidate, says: 
“The writer believes that quick and sure punishment is one of the greatest deterrents of crime. Quick 
and sure punishment is impossible at this time with the present class of prosecuting or county attorneys. 
It is not my intention or wish to slander our prosecuting attorneys as they are doing the best they can.... 
It has been the custom for years to use the county attorney's office as a stepping stone for young at- 
othe defendant is going to raise enough money to hire the best lawyer obtainable. The county at- 
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torney stands alone against this combination. In some instances county commissioners hire assistant prose. 
cutors, but in the past few years even this practice has been criticised because of additional expenditure of 
taxpayers’ money. As a result crime has increased, lives and property have been destroyed and the 
commissioners have appeared as penny wise and pound foolish. A little more spent in securing better 
and more experienced attorneys to represent the public, rather than the criminal, would pay large and 
lasting dividends.” 

Perhaps Mr. Muir would advocate consolidating counties so as to make the position important enough 
from salary and work standpoint to bring out the best material. How about it, Donald? 

Chas. Bucher, attorney of Coffeyville: “In my opinion, the chief cause of crime today is the example 
set by so-called ‘big men’ to their weaker brothers. Corruption in high places is an incentive to crime ip 
lew places. When men rise to wealth and power by trickery and fraud, it is natural that people of weak 
morals will imitate them. As Elbert Hubbard said: ‘Little men will steal as long as big men show them 
how.’” 

In other words, remove the cause and you remove the problem. 

C. W. Ryan, District Judge, Wathena, Kansas, writes: “Parents who are honest, firm and fair with 
their children seldom need to punish them. Lack of those qualities in the administration of the criminal 
law in Kansas is breeding crime and making more punishment necessary. There is little relation any 
more in Kansas between the law and the evidence and punishment for crime, which is mainly determined 
by the prison board and underlings in the prisons. Until punishment for crime in Kansas is in a more 
substantial degree governed by the law and the evidence, all other remedies will accomplish little. Prison 
boards, many people and some judges have too tender a regard for their own feelings and seem to be- 
lieve that a good deed has been done every time a criminal is turned loose again on society. 

“We have one set of elected officials engaged in trying to apprehend and bring criminals to justice, 
and another appointed and more diligent set trying to set them free. The Kansas prison board is usually 
composed of capable and well-meaning men who are compelled to undertake an impossible task under 
a wrong system and who frankly admit that they are administering it largely under a machine-like or 
automatic plan. 

“Judges should be made to fix at least the minimum punishment, and to make it high enough that 
the world would know at the time of sentence that adequate and certain punishment would follow with- 
out any monkey-business. The American people are supinely letting their government get away from 
them; and the courts, also, are surrendering much of their constitutional power to boards, commissions 
and administrations that combine executive, legislative and judicial power and exercise it, too often, in 
irresponsible and tyrannical ways, with little accountability to the people. Most of the patent, fanciful 
remedies to cure crime breed crime. A few common sense changes in procedure, giving the state a fighting 
chance against the criminal, would help. We lavish too much sympathy on the criminal, who, generally, 
is not worth it; and almost nobody shows concern about honest people staggering under their burdens.” 


CONCLUSION 


Now draw your chair a little closer to the fire and let's talk a few facts. At least three hundred 
attorneys and judges have been given a chance to say something about crime and the foregoing is the 
sum total of their written interest. Now we may lean back nonchalantly in our easy chairs, unperturbed 
by the situation regarding crime, but make no mistake. There is a house to clean and if attorneys are not 
interested, the general public may take a hand. 

President Earle Evans, of the American Bar, has grabbed a real live issue by the tail and given it 
a sturdy twist but if we don’t watch out the live issue will gash and tear our indifferent organization 
while he is stirring it up. In other words, if we do not wake up we will find the public taking matters 
into its own hand. The public is intensely interested and if I mistake not is watching the bar associations 
of the country as never before. If you are in doubt talk to a few of your friends. Do we intend to wait 
until change is forced upon us as has happened elsewhere? 

I firmly believe the attorneys of the country are capable of their own house cleaning. The Judicial 
Council of Kansas has been taking commendable steps to restore the power of governing legal matters 
to the bench and bar of the state. Are we to hesitate or are we to give the Council support and govern 
our own affairs? 

Next issue we will discuss a subject in which you are all interested, namely “Fees”. 
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DO WE 


Print for Lawyers? 


I Say We Do! 


N A recent case in the Federal 
Court, the ‘‘ Table of Cases Cited’’ 
failed to contain the pages of the 
brief as the court required. Although 
we did not print this brief we were 
called in to rectify the trouble. We 
reset the type and reprinted the 
pages necessary to insert in these 
briefs on short notice and the case 
proceeded without further delay. 


Sure—We Print Abstracts 
and Briefs 


We have the necessary equipment 
—we read the proofs if you desire— 
we give prompt service—we file the 
briefs in the Supreme Court if nec- 
essary — ask the many lawyers we 
serve. 


We also print legal forms, 
deeds of trust, ccntracts, 
stock certificates, manu- 
script covers, vouchers, etc. 


If You Want Immediate Service, 
Write or "Phone Us—2-2377. 


The McGuin Publishing Company 


210 South Emporia Ave. 
WICHITA, KAN. 
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Shepard's Citations Takes The Stand 


Q. With what sets of reports may your service be used? 
A. All Federal and State Reports — 


(1) United States Supreme Court Reports. 
(2) Federal Reporter. 

(3) All State Reports. 

(4) National Reporter System. 

(5) Department Reports. 


Q. Does the scope of your service include citations by 








Q. Do you provide your subscribers with the complete his- 


both the Federal and State Courts? 

Yes, (1) Shepard's United States and Federal Reporter 
Citations include citations by United States Supreme 
and lower Federal Courts. 

(2) Shepard's State Editions include citations to 
each case as cited by every court in that State, the 
United States Supreme Court and all of the lower Fed- 
eral Courts. 


tory of each case? 


A. Yes, Shepard's Citations — 





(1) Gives the affirmance, reversal, dismissal, modification 
or other disposition of each case on review by a higher 
State or Federal Court. 

(2) Points out the same case on rehearing, writ of cer- 
tiorari, etc. 

(3) Discloses a connected case, arising out of the same 
subject matter or intimately connected therewith. 


This is No. 2 of a series of advertisements outlining the functions and 


uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPARD'S CITATIONS 





The Frank Shepard Company 
76-88 Lafayette Street 


New York 
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NATURAL GAS » » 


A Century Old, But 
Universally Modern 


For more than 100 years, gas has been a faithful 
servant in the home. Today it is completely mod- 
ern and is used more extensively than ever before, for 
each year are being added an ever-increasing number 
of homes where gas has been found “the ideal fuel.” 


Natural and manufactured gas is now cooking meals 
for nearly one-half of the population of the United 
States and were it available to the other half, many 
additional millions of people would take advantage of 
the opportunity to use gas. Along with the increased 
use of gas for cooking has come the widespread use 
of this fuel for water heating, for various other kinds 
of heating and for other purposes. 


Gas customers in Kansas are fortunate in having 
natural gas available. Natural gas is not only cheaper 
than manufactured gas but it contains approximately 
twice the number of heat units, making it additionally 
economical. 


One of the many indications that gas is modern is 
the fact that new uses for this fuel continue to increase 
for it has been only a short time that gas has been used 
as the ideal fuel for refrigeration and for air cooling 
and air conditioning. 


Appliances in which the gas is used are being im- 
proved yearly for gas-equipment manufacturers are 
“keeping ahead of the times” by making new develop- 
ments and adding improvements to gas-burning ap- 
pliances. 


Gas will always be universally used as the most de- 
sirable and practical cooking and heating fuel. In the 
future it probably will be used extensively for cooling. 
It will always be modern. 


The Gas Service Company 


A Cities Service Company 
































« Hotel Kansan » 


Sweet Operated 


Topeka’s Largest and Most Warm-Hearted 
Hostelry Bids You Prestige, Comfort 
and Friendliness 


Absolutely Fireproof 
300 ROOMS 


50 Rooms, Bath Single $2.00 Double $3.00 
75 Rooms, Bath Single 2.50 Double 3.50 
40 Rooms, Bath Single 3.00 Double 4.00 
30 Rooms, Bath Single 3.50 Double 5.00 
105 Rooms, without Bath Single 1.50 Double 2.50 


All with Free Fans and Circulating Ice Water 


Five Private Dining Rooms and Main Dining 
Room — Also Coffee Shop 


Our Roof Garden Is the Finest in 
Kansas Now Opened 


Luncheons 50c Dinner 75c 
11:45 A.M. to 2:00 P.M. 5:45 P.M. to 8:00 P.M. 


Headquarters for Rotary, Kiwanis, Optimist 
and Metro Clubs 


ALSO OPERATING 
The Mark Twain St. Louis, Mo. 
The Capital Hotel Topeka, Kan. 
The Osage Hotel Arkansas City, Kan. 
The Hotel Bothwell Sedalia, Mo. 
The Hotel Tiger Columbia, Mo. 
The Hotel Missouri Jefferson City, Mo. 
The Tioga Inn Chanute, Kan. 


Sleep in Comfort and Safety 
JOHN 8S. SWEET, President 
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Hotel Jayhawk 


Topeka, Kansas 
v 


The Jayhawk has achieved an enviable repu- 
tation, through the courteous and high stand- 
ard of its services, as well as its equipment, 
which has been consistently maintained 
since its opening in 1926. 


v 


Refrigerated and Conditioned Air 


in the Dining Rooms, as well as in the 
Popular Priced Coffee Shop 


v 
THE MOSBY HOTEL COMPANY 


CHAS. MOSBY, President and General Manager 
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The Travelers at the 
Seaside 


(Modern Aesop 
Application) 


A Some travelers, journeying along the seashore, saw what appeared to be a 
large ship out on the water. Thinking to wait and see it enter the harbor they 
sat down upon the beach. As the waves brought it closer they realized that it 
could not be a very large ship. Finally, as it rolled in toward the beach, they dis- 
covered that it was but a large fagot of sticks. They learned that their waiting 
had been to no avail. 

A Thus it is with many of our anticipations. They are far greater than their 
realities. 

A Good examples are the communities whose leaders entice them into private 
business upon promises born out of Utopian dreams. Later the misled citizens 
of such communities awake to find that they have increased their tax burden, 
decreased their benefits and have paid more for the service rendered. 

A 612 cities in the United States have abandoned municipal ownership in the 
past five years. They did it because the realities failed by far to measure up 
to their anticipations. 
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Complete Bankruptcy Schedules 


. also Legal Blanks, Blank Books and 
Bookbinding; Professional Stationery for 
= attorneys, Reports, Abstracts; Stock and 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA “te KANSAS 








NATURAL PREFERENCE 


is given the advertisers in The 
Journal by the attorneys of 
Kansas. 


Low yearly rates make The 
Journal a profitable medium 
for all who solicit the patronage 
of Kansas attorneys. 
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The JOURNAL 


PUBLICATION OFFICE 
319 South Market 
WICHITA, KANSAS 











WASHBURN LAW SCHOOL 


Member Association of American Law Schools. 
On Approved List of American Bar 
Association. 


CATALOGUE SENT ON APPLICATION 


Address all ications to 
HARRY K. ALLEN, Dean of Law School _ - . Topeka, Kansas 














ADVERTISING 





... FOR ITS FOOD 


In both our Main Restaurant and Coffee Shop, the food and service 
are all the most exacting guest can require. Also, prices are sensible. 
LASSEN’S dining service enjoys  well-won reputation, for here the 
leading civic clubs, conventions, as well es social gatherings of the 
City and State are held. 

Our rooms, too, are modern and appealing in every wey. Room 
rates start at $2.00. 





“You'll find your friends stopping at the Lassen” 


Rates Single___-$2 $2.50 $3 $3.50 $4 Rates Double ___$3 $3.50 $4 $4.50 $5 
$5 $5.50 $6 





